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NIAER Consultation July 2005
Introduction

The Consultation starts from the position that Moyle Interconnector Ltd (MIL) should be incorporated into Northern Ireland Energy Holdings Ltd (NIEHL) and that the only issues to be resolved relate to the adequacy or otherwise of the consumer protection measures set out.  In support of this contention, much is made of the financial benefits available through both gas and electricity assets being brought together within the one Company structure, but no quantification of these benefits has been provided.  It therefore impossible to assess whether this argument is conclusive.
Most importantly, the question that has not been addressed anywhere in the Consultation is why MIL should be owned by a not-for-profit Company that is limited by guarantee.  There is no exploration of the rationale underlying this proposal, nor any explanation as to why this solution is superior to either a nationalised corporation or a public limited company.  We have serious concerns as to the policy management and directional control of NIEH.
Our final concern lies in the lack of any analysis of the impact of this mutualised structure on promotion of the open and fair competition that ultimately benefits customers through lower prices. 
Proposed benefits
It is disappointing to note that the proposed benefits of the incorporation are based only on preliminary analysis and, with the exception of the tax benefit, contain no detail of the mechanism whereby these benefits will be delivered, or any quantification of their value.  Indeed the benefits are only classified as "potential" at this stage.
· "Significant operational efficiency gains" are proposed, but does this mean £1m or £10m per annum will be saved through administration efficiencies?
· "Creation of a much more robust structure for the management" is suggested, although both the gas and electricity businesses would be ringfenced and with their own Licences.  Is it expected that the stakeholder and consumer interests represented in the membership will provide a better level of direction and control of the Company than would be provided by shareholders in a public company.  Perhaps it is the addition of more non-executive Directors on the Board of NIEH Ltd that will strengthen the management.  Electricity Distribution businesses in GB have for many years provided mutual support and contingency cover for storms and other disasters, yet this mutual benefit is provided by public companies that are in commercial competition with each other.

· "Tax benefits arising out of grouping the two assets" would be one area where clear quantification of the benefits of grouping gas and electricity businesses could be published – irrespective of the ultimate ownership structure of NIEH.  It is disappointing that no indication of the scale of this benefit is provided, particularly as this would represent a short (?) term subsidy to the gas transport business.  In terms of the NIEH Company structure, it is not clear whether this tax argument is intended to support combining gas and electricity asset businesses, or is a justification for this being done within a Company limited by guarantee.
· "Combining knowledge and expertise acquired by those involved in the mutualisation  ..... will facilitate future energy asset acquisitions by NIEH."  We take this to be a policy statement, that NIEH will seek to acquire other energy assets in NI, rather than an indication that incorporation of both PTL and MHL within NIEH will lead to more efficiently and effectively run businesses.  We believe this expansionist ethos represents a kind of back-door nationalisation of key electricity assets;  At the very least it represents a return to the "City Electricity Department" type structure that was common in the early years of the last century.  We do not see how this is likely to promote competition and encourage market entry.
· "The creation of a holding company .... with sufficient influence and capability to act in the interests of energy consumers, for example in any future all-island energy market negotiations", suggests that NIEH is intended to act as a consumer lobby group.  The consumer interests that are stated to be 
"a primary focus, which in turn ensures that  NIEH's ultimate accountability is to consumers" 
must be subservient to the Directors' fiduciary duty to put the interests of NIEH Ltd first.  The intended consumer focus appears to be based on the Memorandum of Association requirement "having regard to the interests of the energy consumers of Northern Ireland".  All successful commercial organisations have at least as much regard for the interests of their customers as is implied by this statement, otherwise their customers will choose another supplier.
Potential risks

In addition to the NGC/Lattice example quoted, there have recently been sales of gas distribution businesses in GB to co-located electricity distribution companies.  Part of the rationale for the electricity companies has been the intention to multi-skill the workforce to operate in either business, building on experience operating gas connection businesses.  We do not see this type of approach as putting either of the businesses at risk; of more concern would be the potential for NIEH to use its multi-monopoly strength to force up prices for asset users, with a view to having larger sums available with which to acquire other energy assets, or indeed to move into the Supply business as a competitor, or one of the unrelated business areas permitted by the Memorandum of Association, such as "to act as bingo club proprietors" (MoA 3.9).
The main risk we see with NIEH is that it is a Company without effective means of control.  With nationalised businesses, the Treasury, a minister, or some other form of legal control is in place to ensure delivery of policy objectives.  With a public company, an external organisation can mount a takeover if the business is under-performing.  With NIEH a major Company is proposed that is without effective control.  Members are selected from interest groups and are bound "to further to the best of his ability the objects of the Company ...".  (There is no mention of representation for those who de facto fund the Company; electricity interconnector users.)  Notwithstanding their theoretical constituencies, members can therefore direct the Company in any direction they choose and into any type of business they choose, in any country they choose; providing they always have regard for the interests of the energy consumers of Northern Ireland.  There is no restriction in the Memorandum of Association on the type of businesses they can pursue and there is no guarantee that the stated potential benefit, of a much more robust management structure, will not be undermined by diversionary acquisition or non-energy related business development.  Accountability of the Board to Members is clear, but accountability to Ofreg, or any other statutory authority, for delivery of the proposed benefits is unclear.
Competition is mentioned four times in the Consultation; once to say that MIL and PTL are in competition with each other (p10), once to say that Ofreg's analysis of competition and regulatory issues concluded that the merger would not be detrimental to energy consumers (p11), once to say that Ofreg's principal objective in relation to energy "is to protect the interests of consumers of electricity wherever appropriate by promoting effective competition between relevant industry participants" and once to say that NIEH can co-operate with other entities to limit competition (MoA Art 3.19).  No information has been provided to substantiate the conclusion of Ofreg's analysis that incorporation of MIL into NIEH is not detrimental to consumers.  We cannot find anything in the Consultation that specifically addresses the issue of how the proposed arrangement will promote competition in electricity Supply and deliver real benefits to customers in NI; a key issue they face is the high level of energy costs.   We would have expected the Consultation to have addressed the way in which incorporation of MIL into NIEH,  and specifically the limited by guarantee aspect of the proposal, will promote competition and help reduce the cost of electricity.
Summary and conclusion
The Consultation advances no substantive pro-competition justification for the proposed ownership of MIL and the assertions that "having regard to the interests of energy consumers" is the same as "consumer interests are always a primary focus" and NIEH having "ultimate accountability to consumers" are wishful thinking in the context of Members' primary legal obligation being to the interests of NIEH.
The proposed tax and operational efficiencies from combining PTL and MIL within NIEH are "potential" and based on "preliminary analysis".  No sensible decision on the structure of an important asset owner should be made on un-quantified and untested assertions.
We do not accept that the case for a company limited by guarantee has been made.  Indeed, with the virtually unlimited scope of activities in which NIEH may engage, we see the lack of external control and sanction on engaging in activities unconnected with ownership of energy assets is a major risk.  
In conclusion, Airtricity does not accept that the proposal to incorporate MIL into NIEH is demonstrably in the best interests of either consumers directly, or in promoting the competition that will meet their general need for competitive pricing and reliability of supply.
