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Introduction

This paper is submitted on behalf of Northern Ireland Energy Holdings Limited (“NIEH”) and Moyle Holdings Limited (“MHL”) and their respective subsidiaries in the Premier Transmission and Moyle Groups.  It responds to the Consultation Paper dated July 2005 issued by the Northern Ireland Authority for Energy Regulation (“NIAER”) and makes some observations on behalf of the companies and their stakeholders.

The boards of both companies welcome the positive manner in which NIAER has approached the proposed merger.

Benefits

The companies warmly endorse the potential benefits of the proposed structure as identified in the Consultation Paper, which broadly coincide with our own assessment.  

Concerns Raised

While we understand the following potential concerns which were expressed by respondents to earlier consultations and are now set out in the Consultation Paper, we believe these concerns to be very effectively met by the corporate governance arrangements proposed in the new structure:

(i) that there would be a lack of transparency and accountability in the new structure.  

The board of NIEH is subject to scrutiny by members who represent a broad spectrum of opinion and society.  In addition, it must act within the corporate governance framework imposed on it by statute, its constitutional, regulatory and financing documents, the NIAER and its financiers.  Moyle Holdings Limited (“MHL”) is subject to the same governance model and is subject to review by the same stakeholder groups.  The merger should therefore enhance scrutiny at membership level due to consolidation of this function.

(ii) that the gas and electricity markets though interlinked are different with different risks and hence require different expertise to operate effectively.  

The proposed structure does not diminish expertise in operations at either entity, but in fact it strengthens it.  Both Premier Transmission Limited (“PTL”) and Moyle Interconnector Limited (“MIL”) are currently managed by executives who are experts in the gas and electricity fields respectively and, indeed, each have extensive experience in the other area in addition to their primary expertise.  The proposed structure will enable the companies to ensure that this operational integrity will be enhanced in the future as a combined management succession plan is put in place.  Whilst the markets and technologies are different to some extent, there are many areas of operation and management of energy infrastructure assets which are common to PTL and MIL.  Exchange of know how between experts in one business and the other group will be mutually beneficial, as evidenced by the success of National Grid Transco since 2002 (as noted in the Consultation Paper).  In addition to preservation of operational integrity, consolidation of support and strategic functions will enhance consumer savings.

(iii) that conflicts of interest will arise with MIL and PTL effectively in competition with each other.  

(1)
Conflicts of interest will not arise as the organisations are both “not for profit” operating in the interests of the same stakeholders.  As members will comprise representatives of both gas and electricity consumers, industry based conflict should not be an issue.  It should be recognised in this context that, since PTL and MIL both operate at the transmission level and the greatest use of gas imported into Northern Ireland is for electricity generation, gas and electricity consumers are to a very large extent the same.

(2) The incorporation of MHL into the NIEH group will not breach European competition law or national competition law.  As both the companies supply a different product and are run on a not for profit basis there is no competition for profits.  The merger is not contrary to Article 81 of the EU Treaty.  

The merger does not constitute an agreement between undertakings,  or association of undertakings, which may affect trade between member states which has as its object or effect the prevention, restriction or distortion of competition within the EU.  

(3) Neither is the incorporation of MHL under NIEH an abuse of a dominant position contrary to Article 82 of the EU Treaty (i.e. an abuse by one or more undertakings of a dominant position within the EU or in the substantial part of it which is incompatible with the EU insofar as it may affect trade between member states).   The incorporation is not contrary to chapters 1 or 2 of the UK Competition Act of 1998.  We are confident that the merger of MHL and NIEH does not amount to a notifiable merger under the EU merger control regulations or under the UK Enterprise Act 2002.  

(iv) that since MIL and PTL account for all of Northern Ireland’s imported energy resources the ownership and control of such strategically important assets by a single company may increase the potential for systemic energy industry failure.  

(1)
Consolidation and synergies will mainly occur in strategic processes, management, administration and procurement.  Operational integrity will, as indicated above, be preserved.  In addition, the common ownership of such assets by a single company is likely to facilitate quicker remedial action in the event of an emergency in one of the companies due to enhanced management resources and purchasing power of the consolidated group and the more integrated risk management operations it can put in place.  

(2)
The distinct fiduciary duties owed by directors to each company on whose board they sit will ensure that the directors of NIEH always act in the interests of the Group as a whole. 

(3)
The directors on the board of NIEH are currently all non executive and scrutinise management performance.  However, the board does intend, subject to the approval of the members, to appoint an executive director to the board of NIEH as it considers that such an appointment would strengthen the board due to the broad commercial and industry knowledge it would bring.  The assurance that this will not give rise to a conflict situation is provided by the fact that the non executive directors will continue to be in a large majority position and by the overall scrutiny of the members.  

Other Factors

The management of NIEH and MHL are very aware that MIL and PTL licence provisions also restrict the possibility of conflicts of interest arising:- 

Under the Moyle Licence, Part IIB, Condition 2, MIL is obliged under licence to secure the objectives of: 

(a) maximising the revenues payable pursuant to agreements for the use of interconnector; 

(b) maintaining the capacity and functionality of the interconnector; and
(c) optimising the efficiency, reliability, availability and operational life of the interconnector. 

This condition makes MIL’s operational independence a prerequisite.  There is a mirroring provision within the PTL Licence, which requires PTL to act in the best interest of all gas plant under its control (defined as the Economic Network).  (Part 3 condition 3.3.1 PTL licence).

Breach of these licence provisions would have serious implications for the companies and wilful adoption of anti-competitive policies by the boards of those companies would amount to a breach of their fiduciary duties to the company in question.

Other licence provisions protecting against conflicts of interest include:

(
MIL must contract Interconnector services from the most economical sources available to it (section IIB condition 4 of MIL Licence).

(
PTL must contract as a reasonable and prudent operator and purchase network services from the most economical sources (condition 3.3.2 PTL Licence).

(
Both MIL and PTL must not dispose of relevant assets without the Regulator’s consent (section IIB condition 9 MIL licence, Part I Condition 1.12 PTL licence)

(
MIL must not conduct any business or carry on any activity other than the Interconnector Business without the written consent of the Regulator (section IID condition 14 MIL licence).   Under the PTL licence the business of gas conveyance cannot be assigned without NIAER consent (Part I condition 1.11 PTL licence).

(
MIL must not hold or acquire any interest in any generation assets (whether or not located in Northern Ireland) unless such generation sets are required for the carrying on the Interconnector business.   (Section II D condition 14 MIL licence).

(
MIL must not carry on the Interconnector Business through any affiliate or related undertaking of MIL without the consent of NIAER.  (Section IID condition 14 MIL licence).  PTL must not  carry on any business other than the conveyance of gas for which it has a licence (Part 3 condition 3.2.6 PTL licence).

(
The access arrangements to the Moyle Interconnector are subject to the approval of NIAER. 

Minor Corrections

We note there are a number of minor inaccuracies in the body of the Consultation Paper 
which we feel it is appropriate to address for the record: 

(
At page 3, paragraph 1, it is stated that MIL will be incorporated into NIEH.  It will actually be MHL and its group subsidiaries Moyle Interconnector (Financing) plc and MIL that will be incorporated;  

(
At page 5, paragraph 3, it is stated that NIEH will have 30 members by the time of its first Annual General Meeting (“AGM”) in September 2005.  NIEH will not have its first AGM until after the end of its first full financial year in 2006.   However, the membership will have increased to 30 by the end of September 2005. 

(
At page 5, paragraph 4, it is stated that the membership will be made up of representatives of certain stakeholder groups.  Whilst these groups have been invited to put forward nominees for membership, the nominees will not be representatives of these organisations.  Membership appointments are personal.  Having due regard to the regulations governing public appointments, nominees are considered for appointment in conjunction with applicants from the public, on the basis of merit.  


It is also stated that appointments are made by the selection panel.  Appointments are actually made by the board of NIEH on the recommendation of the panel.  


This accords with the NIEH’s membership policy.   

(
At page 6, paragraph 1, it is stated that the NIEH board is comprised solely of non-executives.  As indicated above, it is the board’s intention to ask the Membership to approve the appointment of one executive to its board for operational reasons, as indicated above.  

(
At page 7, paragraph 2, it is stated that NIEH will become the direct holding company of MHL.  MHL is a company limited by guarantee.  Consequently NIEH would become the sole member of MHL.  

(
At Page 12, paragraph 4, it is stated that it is a valid concern that the board may direct funds towards projects in which they have a personal interest.  Company law and NIEH’s constitutional documents would prohibit a director voting on an investment involving a conflict of interest, notwithstanding the Authority’s approval rights. 

Conclusions

For the reasons set out above the boards of directors of both NIEH and MHL are of the view that the merger would be in the long term interests of energy consumers in Northern Ireland and would welcome NIAER’s endorsement of the proposal to merge NIEH and MHL.  
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