
NOTICE UNDER ARTICLE 43 OF THE

ENERGY (NORTHERN IRELAND) ORDER 2003

19 May 2006

TO:
The Company Secretary 
Phoenix Natural Gas Ltd


197 Airport Road West

Belfast


BT3 9ED

WHEREAS:

(A)
Phoenix Natural Gas Ltd (PNG) is the holder of gas conveyance and supply licences granted to it under Articles 8(1)(a) and 8(1)(c) (respectively) of the Gas (Northern Ireland) Order 1996.

(B)
The licences were granted in the form of a combined licence document (the Licence Document).

(C)
Condition 2.3 of the Licence Document, which has effect as a condition of the conveyance licence, sets out the requirements on PNG with regard to the provision of conveyance services and the terms, including terms as to price, on which conveyance  services are to be provided by PNG.

(D)
Conveyance services comprise the services to be provided by PNG (in accordance with its Network Code) to persons using, or wishing to use, the transmission and/or distribution pipelines owned/operated by PNG (the Network).

(E)
Condition 2.3.2 of the Licence Document, requires PNG to publish, no later than 1st October in each year, a statement (to apply from the 1st of January of the following year) setting out its conveyance charging methodology and its other terms for the use of its Network. 

(F) Condition 2.3.3 of the Licence Document requires PNG, at least 28 days before it intends to publish a statement for any relevant year, to notify the Authority of the contents and to provide supporting information including an explanation of the terms of conveyance set out in the statement.  
(G) Condition 2.3.4(a) of the Licence Document provides that unless the Authority gives its consent, PNG shall not charge or apply terms for the conveyance of gas other than on the basis contained in the relevant published statement. 

(H) Condition 2.3.4(b) of the Licence Document further requires that PNG shall not show any undue preference towards or undue discrimination against any gas supplier or case or classes of cases of gas supplier in the conveyance charges made or other terms for the conveyance of gas applied. 

NOW:
This notice is issued in compliance with the procedural requirements of Article 43 of the Energy (Northern Ireland) Order 2003.

The Northern Ireland Authority for Energy Regulation (the Authority) hereby gives notice as follows –

The Proposed Order

(1) The Authority proposes to make a final order (the order) in accordance with Article 42(1) of the Energy (Northern Ireland) Order 2003 (‘orders for securing compliance’).

The Relevant Condition

(2) The Authority proposes to make the order because it is satisfied that PNG is likely to contravene a relevant condition of its gas conveyance licence, being the obligation at Condition 2.3.4 (b) of the Licence Document that states as follows –

2.3.4 Charging for the conveyance of gas and prohibition on undue discrimination

The Licensee shall:

(a) ….

(b) not show any undue preference towards or undue discrimination against any gas supplier or case or classes of cases of gas supplier in the conveyance charges made or other terms for the conveyance of gas applied in relation to the Network; ….”
Background Facts

(3) The principal facts relevant to the issue of this notice are –

(a) PNG, in accordance with Condition 2.3 of the Licence Document, has provided to the Authority and has published statements which set out its conveyance charging methodology and other terms for the use of the Network for the periods March-September 2005 (the First Statement) and October 2005-September 2006 (the Second Statement) (collectively termed the Statements).

(b) The:

(i) First Statement sets out the tariffs to be applied for the provision of conveyance services by PNG in respect of the use of the distribution part of its Network for the conveyance of gas to premises which are or are expected to consume in excess of 75,000 therms per annum; and

(ii) Second Statement sets out the tariffs to be applied for the provision of conveyance services by PNG in respect of the use of the distribution part of its Network in respect of the conveyance of gas to premises which are or are expected to consume in excess of 25,000 therms per annum,

(and for the purpose of this notice such tariffs, together with any other tariffs which may be levied or otherwise applied in respect of premises at which consumption is or is expected to be below 25,000 therms per annum, shall be referred to as the distribution tariffs).

(c) Each Statement provides that the level of the distribution tariffs referred to in that Statement is to be uniformly applied to all Network users. 

(d) However, the supporting information provided to the Authority with each Statement illustrated that:

(i) PNG proposed not to charge its own Supply Business the published distribution tariff in respect of any customers at premises falling within those categories with whom its Supply Business had entered into certain contracts at a fixed price and for a fixed term for gas supply (known as Legacy Contracts); and

(ii) the distribution tariff to be applied to its Supply Business in respect of premises supplied by virtue of Legacy Contracts would be lower than the published tariff set out in the Statement. 

(e) The Authority informed PNG that in its view the implementation of such a charging methodology would cause PNG to be in breach of both Condition 2.3.4(a) and 2.3.4(b) of the Licence Document.

(f) In response to the Authority, PNG confirmed that it would not be applying a differential distribution tariff to its Supply Business in respect of Legacy Contract customers, but would instead apply the published tariff.

(g) However, PNG also stated to the Authority that it may seek to offset any potential loss that would otherwise be made by its Supply Business in respect of the Legacy Contract customers, potentially by lowering the distribution tariffs that would otherwise apply in respect of conveyance to premises at which the consumption of gas is or is expected to be below 25,000 therms per annum, or by otherwise manipulating any distribution tariffs for the purpose of reducing or offsetting the potential loss that would otherwise be made by the Supply Business in respect of the Legacy Contracts.

(h) The Authority believes that if PNG were, as it has indicated, to lower its distribution tariffs in respect of premises at which the consumption of gas is or is expected to be below 25,000 therms per annum, or were otherwise to manipulate its distribution tariffs with the purpose and effect of offsetting any loss that would otherwise be made by its Supply Business in respect of the Legacy Contract customers, it is likely to be in breach of Condition 2.3.2(b) of the Licence Document. 

Acts or Omissions

(4) In the Authority’s opinion, if PNG implements a charging methodology which –

(a) allows PNG to offset any loss that may be sustained by its Supply Business in respect of the supply of gas under Legacy Contracts by means of a reduction in the distribution tariff which would otherwise have been applied to those customers who are or are expected to consume less than 25,000 therms per annum;  and/or

(b) seeks to offset or reduce the potential loss that may be sustained by its Supply Business by reducing, increasing or amending any other distribution tariff which would otherwise have applied, 

it is likely to be showing an undue preference towards its Supply Business, and by implication to be unduly discriminating against other gas suppliers, in its conveyance tariffs.

Additional Background Facts

(5) The further facts which, in the opinion of the Authority, justify the making of the order are that –

(a) PNG’s Supply Business is operating in a competitive market with regard to the supply of gas to premises at which the consumption of gas exceeds or is expected to exceed 25,000 therms per annum.

(b) PNG’s Supply Business currently benefits from legal exclusivity in relation to the supply of gas to premises at which the consumption of gas is or is expected to be below 25,000 therms per annum.

(c) PNG’s Supply Business had discretion to set supply prices in respect of its Legacy Contract customers, and is responsible for the fixed prices and fixed periods of supply that it agrees with customers.

(d) The effect of reducing the distribution tariffs which would otherwise have been levied in respect of or attributed to premises at which the consumption of gas is or is expected to be below 25,000 therms per annum, while holding them steady in relation to customers whose consumption is in excess of this amount, is to favour the Supply Business of PNG, since only it can benefit from reduced distribution charges in respect of premises at which the consumption of gas is below 25,000 therms per annum due to the current restrictions on competition in that market, whereas its competitors (or potential competitors) are exposed to distribution tariffs in the above 25,000 therm market.

(e) Therefore, any such adjustments in distribution tariffs, or any similar form of manipulation of applicable distribution tariffs for the purpose of reducing or offsetting the potential loss that would otherwise be made by the Supply Business or PNG, are likely to have the effect of unduly preferring that Supply Business and unduly discriminating against the businesses of other gas suppliers.

(f) This has the potential to have a serious adverse effect on the development of competition in the gas supply market in the Greater Belfast Area.

(g) PNG was fully aware of the timetable for opening up of the gas market to competition at the time it entered into the relevant Legacy Contracts, and knew, or should have known, that its Supply Business could not expect to operate in a competitive market on a non-commercial basis.

(h) The Authority’s information as to the likely conduct of PNG in relation to its distribution tariffs was given to it by PNG itself.

Purpose and Effect

(6) The purpose for which the order would be made is to secure compliance by PNG with Condition 2.3.4(b) of the Licence Document by precluding it from taking actions that might have the effect of contravening that Condition.

(7) The effect of the order would be to require PNG, immediately upon the order being made, to ensure that its distribution tariffs were set and applied in such a way as to ensure that it was not, by reducing, increasing or otherwise amending its distribution tariffs in respect of those premises in respect of which supply competition is not currently available, unduly preferring its own Supply Business or discriminating against other gas suppliers.

THE AUTHORITY shall consider any representations or objections in relation to its proposal to make the order that are received by it (and not subsequently withdrawn) on or before 5pm on Friday 30 June 2006.

Those wishing to make representations or objections should do so in writing, by no later than the date and time mentioned above, addressed to Sarah Brady at Queens House, 14 Queen Street, Belfast, BT1 6ER, or sarah.brady@ofregni.gov.uk. 

DERMOT MACCANN

AUTHORISED ON BEHALF OF THE AUTHORITY
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