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Proposed Grant to Phoenix of Gas Conveyance (Transmission) Licence
May 2007

1
Introduction
1.1
The Northern Ireland Authority for Utility Regulation is issuing this consultation to inform all parties that we propose to grant a licence to participate in the conveyance of gas as set out in Annex 1 to Phoenix Natural Gas Ltd (“Phoenix”). 

1.2
We are seeking views from all interested parties with respect to the proposed licence grant.
2
Background
2.1
In November 2006 the Northern Ireland Authority for Utility Regulation reached agreement in principle with Phoenix on a new licence framework.  Part of this proposed agreement was that Phoenix would sell their transmission business.

2.2
Due to the fact that the current Phoenix gas conveyance licence contains conditions and other provisions covering both transmission and distribution activities, the sale of the transmission business will require the Phoenix company owning the transmission assets to hold a stand alone (transmission) conveyance licence.  
2.3
It is proposed that that the current Phoenix conveyance licence will be retained as a (distribution) conveyance licence while a new conveyance licence will be granted to cover transmission activities. This consultation regards the grant of the new (transmission) conveyance licence.
2.4
The current distribution licence will be modified in due course to remove any unnecessary transmission sections and this will form the basis of a future consultation exercise.

3
Licence Application
3.1
In order to achieve this requirement to hold a separate (transmission) conveyance licence Phoenix has applied for a gas conveyance licence covering its transmission business. 
3.2
The Utility Regulator has reviewed the application and is satisfied that it has been submitted in accordance with the regulations set out in the Gas (Applications for Licences and Extensions) Regulations (Northern Ireland) 1996. 

3.3
Should the sale of the Phoenix transmission business go ahead this licence may be subsequently revoked in order to grant a new licence based on mutualisation arrangements as described in our position paper on the Phoenix Transmission Licence published on 11th April 2007. Any such licence will form the basis of a future consultation exercise.
4
Licence Detail

4.1
The proposed new licence relies heavily on the current Phoenix conveyance licence with some changes to delete distribution sections which are not necessary for this licence. The sections that have been deleted when compared to the current Phoenix conveyance licence include:


(i) 
Condition 1.2 is not used as a long term development plan is not relevant for this licence;

(ii)
Condition 1.8.4 concerning information provided in invoice is not used as it is not relevant for this licence;

(iii)
Most of Condition 1.12.2 mainly concerning restriction of transfer of business in supplying gas is not used as it is not relevant for this licence;


(iv)
Condition 2.2.7(c) concerning the distribution pipeline is not used as it is not relevant for this licence;


(v)
Condition 2.3 concerning conveyance charges is not used as it is not relevant for this licence;


(vi)
Condition 2.4.1 concerning connection charges is not used as it is not relevant for this licence;


(vii)
Condition 2.5.2(a)(ii) concerning the distribution network code is not used as it is not relevant for this licence;


(viii)Conditions 2.7.3(a) and (b) concerning exempt gas supply information are not used as they are not relevant for this licence.

4.2
The sections that have been modified or added when compared to the current Phoenix conveyence licence include:


(i)
The Grant has been updated to reflect the fact that this is a new licence;

(ii)
The definitions have been changed to ensure consistency;


(iii)
Condition 1.13.6 concerning construction of relevant asset has been modified to ensure it is relevant to this licence;


(iv)
Condition 2.3A.15 has been added to reflect the 2006 proposed agreement between Phoenix and the Utility Regulator;



(v)
Schedule 3 has been updated to ensure this section is consistent with the licence and to provide additional flexibility in relation to revocation.

5
Views Invited

5.1
The proposed Phoenix conveyance licence is included in Annex 1 of this consultation for review.  Any representations or objections with respect to the proposed licence grant may be made on or before 18th June 2007 and should be addressed to:

Brian McHugh
Queens House, 
14 Queen Street, 
Belfast, 
BT1 6ER.

or electronically to:
brian.mchugh@niaur.gov.uk
5.2
Unless specifically requested otherwise, responses may be published on our website.  Respondents should therefore clearly mark any part of their response (or, if appropriate, the whole response) they wish to remain confidential.
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GRANT AND TERMS OF LICENCE


LICENCE FOR THE CONVEYANCE OF GAS
1.
Grant and Terms of Licence
The Northern Ireland Authority for Utility Regulation (the ‘Authority’), in exercise of the powers conferred by Article 8(1)(a) of the Gas (Northern Ireland) Order 1996 (the "Order") and with the consent of the Department of Enterprise, Trade and Investment, hereby grants to Phoenix Natural Gas Limited registered number NI 26420 body corporate established in Northern Ireland under the Companies (Northern Ireland) Order 1986 and having its principal place of business at 197 Airport Road West, Belfast, BT3 9ED (the “Licensee”) a licence to convey gas from one place to another:

(a)
in the areas designated as a term of the Licence in Schedule 1 hereto, subject to the Conditions set out in this Licence and to the terms of this Licence; 

(b)
from the date of this Grant, on which date the Licence shall be deemed to come into force, until 

(i) the licence is determined by not less than 25 years’ notice in writing given by the Authority to the Licensee, which notice shall not be served earlier than the date which is ten years after the date of this grant; or

(ii) the date, if earlier, on which the licence is revoked in accordance with the provisions specified as a term of the licence in Schedule 2 hereto; and

(c)

by virtue of Article 9(1) of the Order, on an exclusive basis in accordance with Condition 2.2.

2.
Modification and Revocation of Conditions
The Conditions referred to above are subject to modification or amendment in accordance with their terms and/or with Articles 9, 14, 17, 17A and 18 of the Order and/or with any provision for the modification of the same in the Energy Order.  .

Granted on 
[insert date]
Name …………………………………………………….

Signature…………………………………………………

For and on Behalf of The Northern Ireland Authority for Utility Regulation

PART 1

GENERAL CONDITIONS APPLICABLE TO THE LICENCE HOLDER

Condition 1.1:  Interpretation and Construction

1.1.1
Interpretation Act (Northern Ireland) 1954 and Gas (Northern Ireland) Order 1996
Unless the contrary intention appears:

(a)
words and expressions used in this or any of the following Parts of the Licence or in the Schedules hereto shall be construed as if they were in an enactment and the Interpretation Act (Northern Ireland) 1954 applied to them;

(b)
references to an enactment shall include subordinate legislation and in both cases any statutory modification or re-enactment thereof after the date when the Licence come into force; and

(c)
words and expressions defined in the Gas (Northern Ireland) Order 1996 or the Energy (Northern Ireland) Order 2003 shall have the same meaning when used in this or any of the following Parts of the Licence or in the Schedules hereto.

1.1.2
General Rules of Construction
Unless otherwise specified:

(a)
any reference to a numbered Part or Schedule is a reference to the Part or Schedule bearing that number;

(b)
any reference to a numbered Condition is a reference to the Condition bearing that number in the Part in which the reference occurs and within any Condition a reference to "this Condition" shall be to the whole of the Condition under its heading;

(c)
any reference to "the Conditions" in relation to the Licence means the Conditions to which the Licence is subject; and references to "any Conditions" and to any cognate expression shall be construed accordingly;

(d)
any reference to a numbered paragraph is a reference to the paragraph bearing that number in the Part, Condition or Schedule in which the reference occurs; and

(e)
(without prejudice to any provision which restricts such variation, supplement or replacement) any reference to any agreement, licence (other than the Licence), code or other instrument shall include a reference to such agreement, licence, code or other instrument as varied, supplemented or replaced from time to time.

1.1.3
Headings
The heading or title of any Part, Condition, Schedule or paragraph shall not affect the construction thereof.

1.1.4
Time Related Obligations
Save as otherwise provided in Condition 1.2.1, where any obligation of the Licensee is expressed to require performance within a specified time limit that obligation shall continue to be binding and enforceable after that time limit if the Licensee fails to perform that obligation within that time limit (but without prejudice to all rights and remedies available against the Licensee by reason of the Licensee's failure to perform within the time limit).

1.1.5
Natural Persons
These Conditions shall have effect as if, in relation to a licence holder who is a natural person, for the words "it", "its" and "which" there were substituted the words "he", "his" or "whom" and cognate expressions shall be construed accordingly.

1.1.6
Definitions
Except where expressly stated to the contrary and unless the context otherwise requires, the following terms shall have the meanings ascribed to them below:

"affiliate" 



means, in relation to any person, any company which is a subsidiary of such person or a company of which such person is a subsidiary or a company which is another subsidiary of a company of which such person is a subsidiary; 

"amount"



means, in relation to gas the energy content thereof expressed in therms or kilowatt hours; except with effect from 1st January 2000, it means the said content expressed in kilowatt hours;

"auditors"



means the Licensee's auditors for the time being holding office in accordance with the requirements of the Companies (Northern Ireland) Order 1986;

“Authority”



means the Northern Ireland Authority for Utility Regulation; 

"authorisation of persons"

means the power of the Licensee to authorise persons, pursuant to Schedule 5 of the Order;

"consumer"



means any person supplied with gas to premises;


“Department”



means the Department of Enterprise, Trade and Investment;


“distribution pipeline”

means any pipeline which is not a transmission pipeline;


"district"



means an area so designated in an approved map under Schedule 1;


"domestic consumer"

means a person who is supplied with gas conveyed to premises at a rate which is reasonably expected not to exceed 2,500 therms a year;

“Electoral Ward”


means the spatial unit used to elect local government councillors into district council areas, as at 15 March 2006. Any dispute as to the boundaries of such spatial unit shall be determined by the Authority by reference to the map of such spatial unit held at the Northern Ireland Statistics and Research Agency;

“Energy Order”


means the Energy (Northern Ireland) Order 2003;

“Exclusive Area”


means the area referred to in paragraph 1.1(a) of Schedule 1 (as comprising part of the Licensed Area) which is designated under Article 9 of the Order as being the area in which the Licensee has exclusive authority to carry on the conveyance of gas in accordance with the provisions of the Licence;

"exemption holder"


means the holder of an exemption under Article 7 of the Order;

"exercise of powers of entry"
means the Licensee entering any premises, in accordance with the powers conferred by Schedule 5 of the Order;


"gas supplier"


means any person authorised by licence under Article 8 of the Order or by exemption under Article 7 of the Order to supply gas including the Licensee as so authorised or exempted; 

“General Consumer Council”
means the General Consumer Council for Northern Ireland. 


"Grant"



means the commencing section of the Licence by which the Authority grants the Licence;

"information"


includes documents, accounts, estimates, returns, reports or other information;

"Licence "



means the Grant, together with the Conditions and Schedules referred to in the Grant (as modified from time to time);
“Licensed Business” 

means the activities connected with the conveyance of gas pursuant to the Licence, including (without limitation) the development, construction, operation and maintenance of the Network, the connection of premises to the Network, and the provision and maintenance of gas meters; 
"Licensed Area"


means the area in which the Licensee is authorised to convey gas [through the Network] pursuant to Schedule 1 of this Licence;

"Licensee"



means Phoenix Natural Gas Limited;

"Network"

means all gas pipe-lines and gas plant owned and/or operated and/or utilised by the Licensee in Northern Ireland;
"Order"



means the Gas (Northern Ireland) Order 1996;

"person"



means any company, firm, partnership, association, body corporate or individual;

"quarter"



means a period of three calendar months;

"related undertaking"

means any undertaking in which any person has a participating interest as defined by Article 268 of the Companies (Northern Ireland) Order 1986;

"separate accounts"


means the accounts which are to be prepared for each Separate Business;

"Separate Business"

means each of the activities connected with:

(a)
the conveyance of gas by means of transmission pipeline pursuant to a licence granted in accordance with Article (8)(1)(a) of the Order; and

(b)
the conveyance of gas by means of distribution pipeline pursuant to a licence granted in accordance with Article 8(1)(a) of the Order; and

(c)
the supply of gas pursuant to a licence granted in accordance with Article 8(1)(c) of the Order;

each taken separately from one another and from any other business of the Licensee or any affiliate or related undertaking of the Licensee, but so that where all or any part of such business is carried on by an affiliate or related undertaking of the Licensee (save in respect of an affiliate or related undertaking which has a separate licence or exemption), such part of the business as is carried on by that affiliate or related undertaking shall be consolidated with any other such business of the Licensee (and of any other affiliate or related undertaking of the Licensee) so as to form a single Separate Business; and

"subsidiary"



has the same meaning as given to it in Article 4 of the Companies (Northern Ireland) Order, 1986.

“transmission pipeline”

means any pipeline having a design operating pressure exceeding 7 bar gauge. 

1.1.7
References to energy
References to amounts of gas in therms shall with effect from 1st January 2000 be converted to equivalent amounts of gas in kilowatt hours.

1.1.8
Singular/plural
The terms defined under Condition 1.1.6 shall include the singular and the plural, as the context requires.

1.1.9
Application
The Conditions shall only apply to the activities of the Licensee carried out in Northern Ireland.
Condition 1.2:  Not Used 

Condition 1.3:  Separate Accounts for Separate Businesses

1.3.1
Financial years
For the purposes of this Condition the first financial year of the Licensee shall run from the date of Grant to 31st December 2007 and thereafter each financial year of the Licensee shall run from 1st January to the following 31st December.
1.3.2
Separate Business Accounting
This Condition applies for the purposes of ensuring that the Licensee (and any affiliate or related undertaking of the Licensee) maintains internal accounting and reporting arrangements which enable separate financial statements to be prepared for each Separate Business and showing the financial affairs of each such Separate Business.  In this regard the Licensee shall not be required to prepare such financial statements as if they were annual accounts (in relation to each Separate Business) prepared under Article 236 of the Companies (Northern Ireland) Order 1986, but shall be required to prepare such accounts in accordance with this Condition.

1.3.3
Separation of Internal Accounts
The Licensee shall keep proper books of account and records in such a form that the revenues and costs, assets and liabilities of, or reasonably attributable to, each Separate Business are separately identifiable in the books of the Licensee from those of any other business of the Licensee.  Then the Licensee shall, so far as is reasonably practicable, prepare for each Separate Business on a consistent basis from its accounting records in respect of each financial year, financial statements comprising:

(a)
a profit and loss account;

(b)
a statement of net assets at the end of the period; and

(c)
a cash flow statement for the period with a reconciliation to the financial statements specified in sub-paragraphs (a) and (b) above.

(d)
a balance sheet.

1.3.4
Apportionment
The financial statements prepared under Condition 1.3.3 shall set out and fairly present the costs (including depreciation), revenues, assets employed and liabilities of, or as may be reasonably attributable to, that Separate Business and showing separately and in appropriate detail the amounts of any revenue, cost, asset or liability which has been:

(a)
charged from or to any other business of the Licensee; and/or 

(b)
determined by apportionment (in accordance with rules previously approved by the Authority in accordance with Condition 1.3.5), and any other business of the Licensee;

together with a description of the basis of the charge or apportionment.

1.3.5
Bases of charge or apportionment
The Licensee shall, unless it has already done so before the grant of the Licence, on being licensed and in any event before the financial year commencing on 1st January 2008, notify the Authority of the bases of charge or apportionment required to be shown separately under Condition 1.3.4 it proposes to use for the financial statements in respect of each Separate Business for that financial year, and:

(a)
the bases of charge or apportionment in respect of those financial statements shall be the bases so proposed by the Licensee unless the Authority following consultation with the Licensee gives a direction requiring the use of any other basis; and

(b)
except in so far as the Authority consents to the Licensee doing so the Licensee shall not change any basis of charge or apportionment used in the financial statements in respect of any Separate Business for any financial year subsequent to the financial year commencing on 1st January 1997 from the basis used in the financial statements in respect of that Separate Business for that financial year.

1.3.6
Auditor's Reports
The Licensee shall procure, in respect of each set of financial statements prepared in accordance with this Condition in respect of a financial year, a report by the auditors and addressed to the Authority stating whether in their opinion that set of financial statements have been properly prepared in accordance with this Condition and give a true and fair view of the revenues, costs, assets and liabilities of, or reasonably attributable to, the Separate Business to which they relate.

1.3.7
Copies of accounts and auditor's reports to be provided to the Authority
The Licensee shall provide the Authority with a copy of each set of financial statements and auditor's reports required under this Condition as soon as reasonably practicable and in any event not later than six months after the end of each financial year.

1.3.8
Form of financial statements
Financial statements prepared for the purposes of this Condition shall, so far as reasonably practicable and unless otherwise approved by the Authority having regard to the purposes of this Condition:

(a)
conform to UK generally accepted accounting principles and practices;

(b)
state the accounting policies adopted; and

(c)
be so prepared to a level of detail as may reasonably be required by the Authority and so that they may be reconciled with the published accounts of the Licensee under the Companies (Northern Ireland) Order 1986.

1.3.9
Publication of Accounting Statements
The Authority may for the financial year commencing on 1st January 2007 and each succeeding financial year direct the Licensee to publish such accounting statements and reports (including but not limited to an auditor's report) as the Licensee is required to deliver to the Authority under this Condition 1.3 with the annual accounts of the Licensee.  

1.3.10
Construction of "costs or liabilities"
References in this Condition to costs or liabilities of, or reasonably attributable to, any Separate Business shall be construed as excluding taxation, capital liabilities which do not relate principally to a particular Separate Business, and interest thereon; and references to any accounting statement shall be construed accordingly.

1.3.11
Additional Definition
"UK generally accepted accounting principles and practices" means the principles and practices prevailing from time to time in the United Kingdom which are generally regarded as permissible or legitimate by the accountancy profession irrespective of the degree of use.

1.3.12
The Licensee shall set out in notes to its annual accounts any transactions relating to the Licensed Business over £5000 with related undertakings.


For the purpose of this Condition 1.13.12, a “related undertaking” is:


(a)
any company in respect of which the Licensee (or its parents or subsidiaries) holds 20% or more of the shares; 


(b)
any company in respect of which the Licensee (or its parents or subsidiaries) has the right to appoint or to remove a majority of the members of the board and is at the same time either a shareholder in that company or controls, pursuant to a shareholders’ agreement, a majority of voting rights in that undertaking. 

Condition 1.4:  Provision of Information to the Authority

1.4.1
Furnishing information
Subject to Conditions 1.4.2 and 1.4.3 below, the Licensee shall furnish to the Authority, in such manner and at such times as the Authority may reasonably require, information as the Authority may reasonably require or as may be necessary for the purpose of performing:

(a)
the functions assigned to it by or under the Order or the Energy Order; and

(b)
any functions transferred to it under the Order or the Energy Order.

1.4.2
Licensee to comment on accuracy of information
This Condition shall not apply in respect of any function of the Authority under Articles 14(1)(a) and 27 of the Order or under Article 7 of the Energy Order but the Licensee shall, if requested by the Authority, give reasoned comments on the accuracy (so far as it relates to any of its licensed activities), of any information or advice which the Authority proposes to publish pursuant to Article 7 of the Energy Order.

1.4.3
Condition 1.4 exclusive of other powers to require information
The power of the Authority to call for information under this Condition is in addition to the power of the Authority to call for information under or pursuant to any other Condition or Schedule.

1.4.4
Condition 1.4 and other powers to require information
Where the Licensee is or can be required to provide information to the Authority under any Condition other than this Condition, there shall be a presumption that the provision of that information in accordance with the Condition in question is sufficient for the purposes of that Condition, but that presumption shall be rebutted and shall not limit the right of the Authority to call for further information under Condition 1.4.1 if it states in writing that in its opinion such information is, or is likely to be, necessary to enable it to exercise functions under the Condition in question.

1.4.5
Limitation on obligation to furnish information
This Condition shall not require the Licensee to furnish any information which the Licensee could not be compelled to produce or give in evidence in civil proceedings in the High Court.

Condition 1.5:  Consultation with the General Consumer Council

1.5.1
Policy statements for General Consumer Council
The Licensee shall in due time consult with the General Consumer Council in the formulation of:

(a)
its policies for the conduct of its business activities relating to the conveyance of gas insofar as they may affect consumers; and

(b)
the general arrangements for their implementation;

and shall:

(c)
give the General Consumer Council reasonable notice of the publication, announcement or implementation (if no publication or announcement is made) of details of any significant change in any such policies and general arrangements; and

(d)
give to the General Consumer Council as the General Consumer Council may reasonably request an explanation of any such significant change and of the implementation of those policies.

Condition 1.6:  Restriction on Use of Certain Information

1.6.1
Application
This Condition applies where the Licensee has a licence to convey gas by virtue of the Grant.

1.6.2
Use of protected information
Where the Licensee or any affiliate or related undertaking of the Licensee receives protected information, the Licensee shall (and shall procure that such affiliate or related undertaking shall) procure:

(a)
that the Licensee shall not obtain any unfair commercial advantage from its possession of protected information with respect to any Separate Business that is not engaged in the conveyance of gas;
(b)
that protected information is not used by any other person for the purpose of obtaining for that person:

(i)
any unfair commercial advantage from its possession of protected information;

(ii)
any licence;

(iii)
any exemption;

(iv)
control of any body corporate which, directly or indirectly, has the benefit of any such licence or exemption; and

(c)
that protected information is not disclosed except with the prior consent in writing of the relevant person to whose affairs the protected information relates;

provided that the obligation on the Licensee:


(d)

to procure the above in relation to an affiliate or related undertaking which has control of the Licensee (control being defined by Section 416 of the Income and Corporation Taxes Act 1988), shall be to do so by using reasonable endeavours and obtaining an appropriate contractual undertaking from that affiliate or related undertaking in respect of such protected information; and


(e)
not to obtain any unfair commercial advantage from its possession of protected information under Condition 1.6.2(a) shall be construed to exclude protected information received by any Separate Business not engaged in the conveyance of gas independently of the Separate Business engaged in the conveyance of gas.
1.6.3
Compliance with directions
The Licensee shall implement such measures and procedures and take all such other steps as shall be specified in directions issued by the Department from time to time under Article 45 of the Order or otherwise for the purposes of this Condition as reasonably appear to the Department to be requisite or expedient for the purpose of securing compliance by the Licensee with its obligations under Condition 1.6.2 in the conduct of its Licensed Business. 

1.6.4
Limitation of non disclosure obligations
Condition 1.6.2(c) shall not apply to any disclosure of information:

(a)
authorised by Article 63(3) or (4) of the Energy Order; or

(b)
made in compliance with the duties of the Licensee or any affiliate or related undertaking of the Licensee under the Order or the Energy Order or by any other requirement of a competent authority; or

(c)
made in compliance with the Condition of the Licence or any document referred to in the Licence with which the Licensee or any affiliate or related undertaking of the Licensee is required by virtue of the Order or the Energy Order or the Licence to comply.

1.6.5
Additional definition
In this Condition:

"protected information" 

means any commercially confidential information which relates to the affairs of a person who is not an affiliate or related undertaking of the Licensee holding a licence or exemption to convey, store or supply gas or any affiliate or related undertaking of that person which has been furnished to or otherwise acquired by the Licensee under or pursuant to or in the course of any dealings with that person or any affiliate or related undertaking of his other than information which is in, or comes into, the public domain other than as a result of breach by the Licensee of this Condition, or as a result of any Conditions of any licence granted to the Licensee or to any affiliate or related undertaking of the Licensee.
Condition 1.7:  Powers of Entry

1.7.1
Arrangements for powers of entry
The Licensee shall, unless it has done so before being licensed, in relation to each licence granted under paragraph 1(a) and paragraph 1(b) of the Grant and within six months of such licence coming into force:

(a)
submit to the Authority a statement of its proposed arrangements in respect of the matters mentioned in Condition 1.8;

(b)
if within 30 days of such submission the Authority notifies the Licensee that, in its opinion, the arrangements are not sufficient for the purposes of Condition 1.8, make changes to the arrangements requisite to secure compliance with such conditions as are specified by the Authority; and

(c)
make such arrangements;

and the arrangements so made in this Condition and in Condition 1.8 are referred to as "the arrangements".

1.7.2
Changes in arrangements for extensions to licence
In the event of an extension of its licence, the Licensee shall ensure that the arrangements remain sufficient for the purposes of Condition 1.8 and shall make, subject to Condition 1.7.3, any necessary changes.

1.7.3
Consent of Authority to changes
The Licensee shall not make any material change to the arrangements except with the consent of the Authority, which consent shall not be unreasonably withheld and shall be deemed to have been given, unless refused in writing within 2 months of receipt by the Authority of the application to make a material change by the Licensee.

1.7.4
Conduct with domestic consumers
The Licensee shall use its best endeavours to ensure that, so far as is reasonably practicable, when exercising powers of entry under Schedule 5 to the Order, it conducts itself towards domestic consumers to whose premises the Licensee arranges for gas to be conveyed in conformity with the arrangements.

Condition 1.8:  Authorisation of Persons

1.8.1
Steps to be included in the arrangements
The arrangements shall comprise all reasonable steps:

(a)
for securing that no person is authorised for the purpose of any provision of Schedule 5 to the Order unless in the reasonable opinion of the Licensee he is a fit and proper person to enjoy the rights conferred by that provision;

(b)
for securing that any person authorised for the purpose of any provision of Schedule 5 to the Order possesses appropriate expertise to perform the particular task that he will be required to undertake under the provision in question;

(c)
for securing that a member of the public may readily confirm the identity or authority of a person authorised for the purpose of any provision of Schedule 5 to the Order;

(d)
for securing that identity cards, uniforms, liveried vehicles and other things conveying evidence of authority or identity in relation to the Licensee are not misused; and

(e)
for securing that all persons authorised by the Licensee comply with the provisions for entry where any justices' warrant is issued under Schedule 5 paragraph 6 to the Order.

1.8.2
Licensee not to authorise a person to exercise any powers of entry unless steps described in the arrangements above are complied with
The Licensee shall not authorise any person to exercise any powers of entry conferred by Schedule 5 to the Order unless the steps provided for in the arrangements described in Condition 1.8.1(a), (b) and (c) have been complied with and it appears to the Licensee that he is such a fit and proper person.

1.8.3
Licensee to take reasonable steps to keep relevant persons informed
Except in so far as the Authority otherwise consents, if in respect of any premises any person so authorised is an officer or employee of an agent of the Licensee, the Licensee shall take reasonable steps to inform and keep informed all persons to whom the information is relevant, including its domestic consumers and any other licence holders, naming the agent in question and shall give that information in a verifiable and authoritative manner.

Condition 1.9:  Exercise of Powers of Entry

1.9.1
Licensee to avoid undue disturbance
In exercising the powers of entry conferred on it by Schedule 5 to the Order, the Licensee shall avoid undue disturbance to owners or occupiers of premises as a result of visits being made to their premises by persons authorised by the Licensee.

1.9.2
Construction of Condition 1.9.1
In this Condition any reference to the conferring on the Licensee of powers of entry under Schedule 5 to the Order or to the exercise of such powers shall be construed as a reference to the conferring on a person authorised by the Licensee of such powers and the exercise by such an authorised person of those powers.

Condition 1.10:  Modifications

1.10.1
Modification of Licence Conditions 
The Conditions of this Licence are subject to modification in accordance with their terms or with Articles 9, 14, 17, 17A or 18 of the Order or with any provision for the modification of the same in the Energy Order. 

Condition 1.11:  Assignment of Licences

1.11.1
Licensee's ability to assign its licence
For the purposes of Article 12 of the Order, the Licensee with the prior consent of the Authority may assign the Licence so far as relating to the whole or any part of the Licensed Area.

1.11.2
Matters affecting an assignment
In deciding whether to give its consent under Condition 1.11.1 the Authority shall apply those criteria contained in Article 12(3) of the Order, and any consent shall be subject to compliance with the matters determined by the Authority under Article 12(4) of the Order.

1.11.3
Licensee may not otherwise assign its licence
Save as the Licensee is authorised to assign the Licence under this Condition, the Licensee may not otherwise assign the Licence without the consent of the Authority.

Condition 1.12:  Transfer of Business

1.12.1
Restrictions on transfer of business in conveying gas
Subject to Condition 1.12.3, the Licensee shall not transfer to another person (the "transferee") all or part of any of its business comprising the conveyance of gas carried out under the Licence.

1.12.2
Exception to Conditions 1.12.1
Nothing in Condition 1.12.1 shall prevent the Licensee from transferring all or the relevant part of its businesses to the assignee where the Authority has consented to the assignment of all or the relevant part of the Licence under Article 12 of the Order or the Licensee has assigned all or the relevant part of the Licence in accordance with Condition 1.11.

Condition 1.13:  Disposal of Relevant Assets

1.13.1
Licensee not to dispose of or relinquish operational control of relevant assets
Except:

(a)
in relation to an assignment permitted under Condition 1.11 and the disposal or relinquishing of operational control of any relevant asset necessary for the assignment to have effect; or

(b)
in relation to a transfer of business permitted under Condition 1.12 and the disposal or relinquishing of operational control of any relevant asset necessary for the transfer to have effect; or

(c)
in so far as the Authority consents to the Licensee so doing; or

(d)
in relation to relevant assets which do not form an integral part of the Network, or are not otherwise required for continuous system control and data acquisition or the safe and continuous operation of the Network, which may be the subject of arms length asset and financing leasing arrangements;

the Licensee shall not dispose of or relinquish operational control over any relevant asset if the disposal or relinquishing of control would materially affect its ability to discharge its obligations under the Order or the Energy Order or the carrying on of activities authorised or required by the Licence and any question arising under this Condition 1.13.1 as to whether such disposal or relinquishing of control is such as aforesaid shall be determined by the Authority.

1.13.2
Notice to be given to Authority
Save as provided in Condition 1.13.3 or in so far as the Authority otherwise consents, the Licensee shall give to the Authority not less than two months' prior written notice of its intention to dispose of or relinquish operational control over any relevant asset, together with such further information as the Authority may request relating to such asset or the circumstances of such intended disposal or relinquishment of control or to the intentions in regard thereto of the person proposing to acquire such asset or operational control over such asset.

1.13.3
Notice not required for minor disposals
The Licensee shall not be required to give the Authority any notice of its intention to dispose of or relinquish operational control of any relevant asset having a value of less than £20,000 in September 1996 prices (such sum to be adjusted annually by reference to the retail price index), provided that: 

(a)
the disposal of or relinquishing of operational control of such relevant asset would not materially affect the Licensee's ability to discharge its obligations under the Order or the Energy Order or the carrying on of activities required by the Licence; and

(b)
the disposal or relinquishing of any such relevant assets does not exceed an aggregate value of £200,000 in September 1996 prices (such sum to be adjusted annually by reference to the retail price index), in any period of twelve months.

1.13.4
Disposal allowed with consent of the Authority
The Licensee may dispose of or relinquish operational control over any relevant asset where:

(a)
the Authority confirms in writing that it consents to such disposal or relinquishment before such disposal or relinquishment occurs (which consent may be made subject to the acceptance by the Licensee or any third party in favour of whom the relevant asset is proposed to be disposed or operational control is proposed to be relinquished of such conditions as the Authority may specify); or 

(b)
the Authority does not inform the Licensee in writing of any objection to such disposal or relinquishment of control within the notice period referred to in Condition 1.13.2.

1.13.5
Consultation with other licence holders
Any consent of the Authority pursuant to Condition 1.13.4 shall be given after the Authority shall have consulted and taken into consideration any representations made in a timely manner by any other licence holder liable to be materially affected by the disposal in question.

1.13.6
Construction of relevant asset
For the purposes of this Condition, relevant asset means any part of the Network operated from time to time by the Licensee or any gas plant used by the Licensee for or for purposes connected with the conveyance of gas in the Licensed Area, together with any estate or interest in land required for the utilisation of the Network. 

1.13.7
Additional Definition
In this Condition:

"disposal" 

includes any sale, assignment, gift, exchange, lease, licence, the grant of any right of possession, loan, security, mortgage, charge or the grant of any other encumbrance or the permitting of any encumbrance to subsist or any other disposition to a third party and "dispose" shall be construed accordingly.

Condition 1.14:  Payment of Fees

1.14.1
Licensee to pay annual fee
In respect of each year, beginning with the date of the Grant for the first year and 1st April for each subsequent year, during which the Licence is in force, the Licensee shall pay to the Authority fees of the amounts specified in/determined under the following provisions of this Condition ("the annual fees") except that where the Licence is in force for part only of such a year, the fees in respect of that year shall be the proportionate part of the annual fees.

1.14.2
Date of payment
Within 30 days of the Authority giving the Licensee notice of the sum due, the Licensee shall pay to the Authority a sum not exceeding £250,000 determined by the Authority in accordance with the principles set out in Conditions 1.14.3(a) and (b) in respect of the fee payable for the year commencing on the date of the Grant and ending on 31st March 2008, and for each subsequent year commencing on 1st April the fees payable by the Licensee under this Condition shall be payable by the Licensee within 30 days of the Authority giving the Licensee notice of the sums due.

1.14.3
Amount of annual fee
In respect of the year beginning on 1st April 2007 and in each subsequent year, the Licensee shall pay to the Authority a fee which is the aggregate of the following amounts:

(a)
an amount equal to the proportion which the Authority shall determine in relation to the Licence of the amount estimated by the Authority, according to a method which has previously been disclosed in writing to the Licensee, as likely to be its costs during the year in question (i) in the exercise of its functions under the Order and the Energy Order in relation to the holders of licences granted under Articles 8(1)(a) of the Order and (ii) in connection with the establishment of the Authority and the transfer to the Authority of the functions, property, rights and liabilities of the Director;

(b)
an amount equal to the proportion which the Authority shall determine in relation to the Licence of an amount notified to the Authority by the General Consumer Council and approved by the Department as being the General Consumer Council’s estimate of its likely costs during the year in question in the exercise of the functions relating to gas assigned to it by or under the Order and the Energy Order and any other such functions as it has been or may be required to exercise by the Authority or, in the event that the Authority shall not have received such notification by 31 July in the year in question, an amount equal to the said proportion of an amount being the Authority’s estimate of such likely costs (having regard to any estimate of such costs in any forward work programme published by the General Consumer Council in respect of the year in question);

(c)
an amount which is a proportion as determined by the Authority of the amount estimated by the Authority (in consultation with the Competition Commission) as having been incurred in the year immediately preceding the year in question by the Competition Commission in connection with references made to it under Article 15 of the Order with respect to the Licence or any other licence granted under Article 8(1)(a) of the Order:

(d)
the difference (being a positive or negative amount), if any, between:

(i)
the amount of the fee paid by the Licensee in respect of the year immediately preceding the year in question in relation to the Licence less any refund paid to the licensee in respect of that year under paragraph 1.14.4 below; and

(ii)
the amount which that fee would have been in respect of that year:

(aa)
had the amount comprised therein under Condition 1.14.3(a) been calculated by reference to the total costs of the Authority in connection with its functions under the Order and its functions in relation to gas under the Energy Order (or, where that year commenced on 1 April 2002, the total costs of the Director including, without limitation, any costs incurred by the Director in preparation for the establishment of the Authority, the transfer to the Authority of the functions, property, rights and liabilities of the Director and the abolition of the office of the Director), and the proportion thereof actually attributable to the Licence; and

(bb)
had the amount comprised therein under Condition 1.14.3(b) been calculated by reference to the total costs of the General Consumer Council in connection with the functions referred to in Condition 1.14.3(b) (or,  where that year commenced on 1 April 2002, the total costs of the General Consumer Council in connection with the functions assigned to it by or under the Order and any other such functions as it has been required to exercise by the Director) and, where appropriate, the proportion thereof actually attributable to that licence;

such total costs being apportioned in each case as determined by the Authority according to a method previously disclosed in writing to the Licensee;

provided that the total fees payable by the Licensee in respect of the amounts determined by the Authority under Conditions 1.14.3(a) and (b) shall not: in respect of the year ending on 31st March 2008 exceed £250,000; and in respect of any subsequent year commencing on 1st April exceed £500,000 adjusted from September 1996 annually by reference to the retail price index.
1.14.4
In respect of each year beginning on the 1st April 1998 and for each subsequent year the Authority may pay the licensee an amount (“the refund”) calculated in accordance with the method previously disclosed in writing to the licensee and by reference to the difference between:

(a)
the proportion of the licence fee for that year paid by the licensee which is attributable to the Authority’s estimate in accordance with paragraph 1.14.3(a) and the estimate of the General Consumer Council or the Authority (as appropriate) in accordance with paragraph 1.14.3(b) above; and

(b)
the Authority’s reasonable revised estimate of those costs (taking account of any revised estimate of the costs referred to in paragraph 1.14.3(b) which is approved by the Department and notified to the Authority by the General Consumer Council;

provided that any such refund shall be paid to the licensee on or before 31st March in the year to which the licence relates.

1.14.5
Definition for the purpose of this Condition

In this Condition 1.14, the “Director” means the Director General of Gas for Northern Ireland. 

Condition 1.15:  Notices

1.15.1
Notices
All notices to be given under any Condition of the Licence shall be in writing and shall be deemed to have been properly given if delivered in person or sent by registered mail or transmitted by facsimile to the relevant party at the address set out below or at such other address as that party may from time to time specify in writing to the others:

Licensee:
Phoenix Natural Gas Limited,

197 Airport Road West,

Belfast,  BT3 9ED

Facsimile Telephone Number (02890) 555500

Authority:
Northern Ireland Authority for Utility Regulation,

Queen’s House,

16-18 Queen Street,

Belfast

BT1 6ED

Northern Ireland
Facsimile Telephone Number (02890) 311740

Department:
Department of Enterprise, Trade and Investment,

Energy Division,

Netherleigh House,

Massey Avenue,

Belfast,  BT4 2JP

Facsimile Telephone Number (02890) 529549

1.15.2
Receipt
Any notice given under the provisions of Condition 1.15.1 shall be deemed to have been duly delivered and received:

(i)
at the actual time of delivery, if delivered personally;

(ii)
three (3) working days subsequent to the date of posting, if sent by registered mail; and

(iii)
at the time of receipt, if transmitted by facsimile where there is confirmation of uninterrupted transmission by a transmission report and provided that the original of the notice is then delivered personally or sent by registered mail as soon as reasonably practicable.

PART 2
CONDITIONS APPLICABLE TO THE CONVEYANCE OF GAS
BY THE LICENCE HOLDER

Condition 2.1:  Interpretation and Construction

2.1.1
Definitions
In this Part 2, except where expressly stated to the contrary and unless the context otherwise requires, the following terms shall have the meanings ascribed to them below:

	"Ballylumford to Torytown transmission pipe-line "
	means the transmission pipe-line of the Licensee between Ballylumford and Torytown;

	"conveyance charges"
	means the charges made by the Licensee for the conveyance of gas by means of the Network;

	"Formula Year"
	means a year commencing on 1st January;

	"Transmission Network Code"
	means the document prepared by the Licensee under Condition 2.5.2;

	"non standard gas credit meter"
	means a gas credit meter owned by the Licensee which is not a standard gas credit meter;

	"non standard gas meter"
	means either a non standard gas credit or pre-payment meter;

	"non standard gas pre-payment meter”
	means a gas pre-payment meter owned by the Licensee which is not a standard gas pre-payment meter;

	"owned"
	means in relation to any gas meter title in or control over a meter and includes meters leased to a person;

	"standard gas credit meter"
	means a gas credit meter of a type so specified and owned by the Licensee;

	"standard gas meter"
	means either a standard gas credit or pre-payment meter;

	"standard gas pre-payment meter"
	means a gas pre-payment meter of a type so specified and owned by the Licensee;

	"transportation arrangements"
	means the arrangements which licence holders or exemption holders may have with the Licensee to have gas introduced into, conveyed by means of and taken out of the Network ;

	
	


2.1.2
Singular/plural
The terms defined under 2.1.1 shall include the singular and the plural, as the context requires.

Condition 2.2:  Scope and Exclusivity

2.2.1
Scope
The Licensee:

(a)
is authorised to convey gas by means of the Network from one place to another to the Licensed Area; and

(b)
shall not convey gas other than as authorised under paragraph (a) above.

2.2.2
Exclusivity
Subject to Conditions 2.2.3, 2.2.5 and 2.2.6, the Licensee shall be entitled exclusively to convey gas by means of the Network to premises in the Exclusive Area until 04 September 2006 and thereafter until 31st December 2016 unless, prior to that date, the Authority determines that the continuation of the exclusive authority granted by this Condition 2.2.2 is no longer necessary or expedient for the efficient operation of conveyance of gas by means of the Network to premises in the Exclusive Area and accordingly terminates the Licensee’s exclusivity for all or part of the Exclusive Area  by notice in writing to the Licensee. 

2.2.3
Loss of Exclusivity in a district and the Licensed Area 
Subject to Condition 2.2.4, the Licensee shall cease to be entitled exclusively to convey gas by means of the Network to any premises in a district within the Exclusive Area where the Authority determines on notice to the Licensee:

(a)
that the person authorised to convey gas under the Associated Conveyance Licence has not in that district commenced to instal or installed and brought into operation or made readily capable of being brought into operation distribution pipe-lines in accordance with paragraph 1 of Schedule 4 of the Associated Conveyance Licence;

(b)
prior to 5th September 2008, that the Licensee, or the person authorise to convey gas under the Associated Conveyance Licence, has refused a request by either:

(i)
a gas supplier for the connection of premises in that district to the Network in order to give a supply; or

(ii)
the owner or occupier of premises in that district for the connection of premises to the Network;

and:

(iii)
that gas supplier or owner or occupier is willing to pay the charge for connection for the premises as determined under Condition 2.4 and comply with the Licensee's other terms for connection as also determined under Condition 2.4; and

(iv)
at the time of the request the infill date in accordance with paragraph 1(b) of Schedule 4 to the Associated Conveyance Licence has passed with respect to the district in which the premises are located;

and subject to Condition 2.2.4, the Licensee shall cease to be entitled exclusively to convey gas to any premises in the whole of the Exclusive Area where:

(c)
with the exception of the district of Larne, the Authority has determined on notice to the Licensee that the Licensee, should cease to be entitled exclusively to convey gas to premises in three or more districts under this Condition 2.2.3; or

(d)
the Authority modifies Condition 2.2.2 or Schedule 1 and pursuant to Article 9(5) of the Order where it is satisfied on reasonable grounds of a contravention by the Licensee of any of the following conditions which are “relevant conditions” for the purposes of Article 9 of the Order ("relevant conditions"):

(i)
Conditions 1.3.3, 1.3.4, 1.11, 1.12 and 1.13; and

(ii)
Conditions 2.3.4 (but excluding Condition 2.3.4(c)), 2.3.5, 2.3.6, 2.4.6, (but excluding Condition 2.4.6(c)), 2.4.9, 2.6.1, 2.6.2, 2.6.3 and 2.6.4;


(e)
the person authorised to convey gas under the Associated Conveyance Licence ceases to be entitled exclusively to convey gas to any premises in the whole of the Exclusive Area.
2.2.4
Disapplication of Condition 2.2.3
Without prejudice to any other means of modifying this licence under Condition 1.10 and the Order or the Energy Order, where the Authority determines on notice to the Licensee that the Licensee should cease to be entitled exclusively to convey gas by means of the Network to premises under Condition 2.2.3, then:

(a)
that determination shall not have effect for 28 days commencing with the date of the notice of the determination;

(b)
the Licensee may within 28 days of the date of the notice of the determination request the Authority by notice to the Authority (a "disapplication notice"), not to apply the relevant paragraph of Condition 2.2.3 in which event the determination shall not apply;

(c)
unless within six months of the date of the disapplication notice the Authority makes a reference to the Competition Commission under Article 15 of the Order relating in whole or in part to the modification of Condition 2.2.2, the relevant paragraph of Condition 2.2.3 will continue not to be applied after that period has passed in respect of the premises concerned; and

(d)
in the event of such a reference to the Competition Commission under paragraph (c) above, the Commission gives a report, then until the licences given under the Grant shall be modified in accordance with the Order in relation to that reference, the Licensee shall remain entitled exclusively to convey gas with respect to and notwithstanding the relevant paragraph of Condition 2.2.3.

2.2.5
Loss of Exclusivity in respect of particular premises
Following 5th September 2008, the Licensee shall cease to be entitled exclusively to convey gas by means of the Network to particular premises where the Authority determines it, or the person authorised to convey gas under the Associated Conveyance Licence, has refused a request by either a gas supplier for the connection of those premises to the Network, in order to give a supply, or the owner or occupier of the premises for the connection of those premises to the Network, and that the gas supplier or owner or occupier is willing to pay the charge for connection as determined under Condition 2.4 and comply with the Licensee's other terms for connection as also determined under Condition 2.4.

2.2.6
Conveyance of Gas for Transhipment
Nothing in Condition 2.2.2 shall exclude the entitlement of any other person authorised by licence or exemption to convey gas through pipe-lines in the Licensed Area provided that such person does not convey gas to premises in the Exclusive Area other than as may be conveyed to premises solely for the operation of its gas plant.

2.2.7
Additional duty to provide information
The Licensee shall advise the Authority by its report given under Condition 1.2 in respect of the immediately preceding year whilst that Condition applies, and thereafter by a report provided to the Authority no later than 1st March of each year for the immediately preceding year ending on the 31st December, of:

(a)
the number of requests made by gas suppliers and owners or occupiers of premises to connect premises to the Network distinguishing between domestic consumers and non domestic consumers;

(b)
the number of connections made or agreed to be made by the Licensee;

(c)
[not used]; and

(d)
capital expenditure on transmission pipe-lines, gas plant, and other apparatus utilised by the Licensee in the conveyance of gas under the Licence in aggregate for the Licensed Area and individually in respect of each district.
2.2.8
Definitions 


In this Condition 2.2:

	“Associated Conveyance Licence”
	means the conveyance licence granted on 5 September 1996 to Phoenix Natural Gas Limited under Article 8(1)(a) of the Order.

	
	


Condition 2.3:  Not Used

Condition 2.3A: 
Transmission Charges, Other Terms for the Transmission of Gas on the Transmission Network and the provision of Transmission Services

2.3A.1
Charges to be subject to Total Allowed Transmission Revenue
(a)
The Licensee shall, subject to Condition 2.3A.15, be subject to the provisions of this Condition 2.3A with effect from the Designation Date.

(b)
In respect of any period when a Designation Order is not in place in respect of those transmission pipe-lines used by the Licensee for the transmission of gas pursuant to the Licence, the Licensee shall, in setting its charges for the transmission of gas in such pipe-lines during the Revenue Recovery Period, use its best endeavours to ensure that in each Gas Year the Total Transmission Revenue shall not exceed the Total Allowed Transmission Revenue for that year calculated in accordance with the Formula, in addition to observing the provisions of Condition 2.3A.9.

(c)
In respect of the Gas Year commencing on or after the Designation Date and each Gas Year or part of a Gas Year thereafter for so long as a Designation Order is and remains in force in respect of those transmission pipe-lines used by the Licensee for the transmission of gas pursuant to the Licence, the Licensee shall ensure that for each such Gas Year both:

(i)
its Forecast Required Revenue; and 

(ii)
its Actual Required Revenue,

notified to the Authority and the PSA in accordance with Conditions 2.3A.1(e) and 2.3A.1(f) shall be the same as the Total Allowed Transmission Revenue for that Gas Year.

(d)
For the avoidance of doubt, the Licensee’s Forecast Required Revenue and Actual Required Revenue for the purposes of Part 2A of the Licence shall be the same amount; and both shall equal the Total Allowed Transmission Revenue both during and after the Revenue Recovery Period.

(e)
No later than the first Business Day in July in any Gas Year commencing on or after the Designation Date the Licensee shall provide to the Authority its calculation of Forecast Required Revenue for the next Gas Year and the following four Gas Years together with such explanations and information as may be reasonably necessary to permit the Authority to verify that the Forecast Required Revenue has been calculated in accordance with any formula in place for the time being for the purposes of calculating Total Allowed Transmission Revenue.

(f)
No later than the fifteenth Business Day in July in any such Gas Year referred to in sub-paragraph (e) the Licensee shall provide to the PSA its calculation of Forecast Required Revenue in respect of the next Gas Year and the following four Gas Years.

2.3A.2
The Formula

The Total Allowed Transmission Revenue for each Gas Year during the Revenue Recovery Period shall be calculated in accordance with the following formula:

ARRt
=
(CRR + ORRt) * RPIet / RPI0  + PAt  + Kt-1

where :

ARRt 
=
Total Allowed Transmission Revenue in Gas Year t.

CRR =

Capital Asset Base Recovery, as determined pursuant to Condition 2.3A.3.

ORRt =  
Allowed Operating Expenditure in Gas Year t, as determined pursuant to Conditions 2.3A.4 and 2.3A.7.

RPIet = 
The estimate of the absolute value of the Retail Prices Index to be published in respect of March of Gas Year t. 

RPI0 = 

The absolute value of the Retail Prices Index published for March of 2004, being 184.6.  

PAt  =

Postalisation Adjustment for Gas Year t, as determined pursuant to Condition 2.3A.5, subject to a Designation Order being in place.

K  =

An correction factor to account for forecasting error in estimating the Retail Prices Index, calculated as:




Kt
=      (CRR + ORRt) *[(RPIat - RPIet)/ RPI0]

RPIat =

The actual absolute value of the Retail Prices Index published for March of Gas Year t

2.3A.3

Capital Asset Base Recovery

(a)
For the period until the end of the Gas Year commencing on 01 October 2015 the Capital Asset Base Recovery shall be determined according to the following formula:

CRR
=
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Where:


OAV = 
Opening asset value of £82,168,095 

N =

20, being the number of Gas Years between 1st October 2004 and the end of the Revenue Recovery Period.


r =

Agreed pre-tax real rate of return which shall be equal to 7.5%.

(b)
For the period commencing with the start of the Gas Year beginning on 01 October 2016 and ending on the expiry of the Revenue Recovery Period (the “Remaining RRP”) the Capital Asset Base Recovery shall be determined using the following formula:
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Where:


AV =
Value of the asset base as of October 2016, being £47,210,151;


rr =
the rate of return determined pursuant to Condition 2.3A.3(c); and

N has the value attributed to it in Condition 2.3A
(c)
No later than 1st October 2015, the Licensee shall submit to the Authority a requested rate of return to apply in respect of the calculation of the Capital Asset Base Recovery in the Remaining RRP pursuant to Condition 2.3A.3(b) together with any information it feels necessary to justify that rate (the “Requested Rate of Return”).  The rate of return for the purposes of Condition 2.3A.3(b) above shall be that determined by the Authority on written notice to the Licensee having regard to the information provided to them (the “Determination”).  In the event that the rate of return determined by the Authority pursuant to the Determination differs from that proposed by the Licensee:-
(i)
the Determination shall not have effect for 28 days commencing with the date of the notice of the Determination;

(ii)
the Licensee may within 28 days of the date of the notice of the Determination request the Authority by written notice to the Authority (a "disapplication notice"), not to apply the provisions of this Condition 2.3A.3(c), in which event the Determination shall not apply;

(iii)
unless within one month of the date of the disapplication notice the Authority makes a reference to the Competition Commission under Article 15 of the Order relating in whole or part to a modification of Condition 2.3A.3, then:

(aa)
the rate of return determined by the Authority pursuant to the Determination will continue not to be applied after that period has passed; and

(bb)
the value of r for the purposes of the calculation set out in Condition 2.3A.3(b) shall be the same as the value of r set out in Condition 2.3A.3(a);

(iv)
in the event of such a reference to the Competition Commission under Condition 2.3A.3(c)(iii), and if the Competition Commission finds that the continuation of this Condition 2.3A.3 without modification operates or may be expected to operate against the public interest, then until the Licence shall be modified in accordance with the Order as a result of that reference and any findings by the Competition Commission then the value r for the purposes of the calculation set out in Condition 2.3A.3(b) shall be the same as the value of r set out in Condition 2.3A.3(a).

2.3A.4

Allowed Operating Expenditure
Allowed Operating Expenditure for the purpose of this Condition and the determination of Total Allowed Transmission Revenue in accordance with the Formula shall be the operating expenditure which the Authority deems necessary or appropriate for the development, construction, maintenance and operation of the Transmission Network to provide transmission services in an economically efficient and safe manner given forecast development and throughput and in accordance with established gas transmission pipe-line engineering and cost control principles, determined in accordance with the procedure set out in Condition 2.3A.7.

2.3A.5

Postalisation Adjustment
The Postalisation Adjustment for the purposes of the determination of Total Allowed Transmission Revenue in Gas Year t will be an allowance (which could be positive or negative) comprised of the sum of the amounts set out in Conditions 2.3A.5(a) to 2.3A.5(c) inclusive:

(a)
costs and expenses, losses and/or liabilities to be incurred, or incurred by the Licensee associated with the PSA and/or the Trustee under the agreements under which they are appointed;

(b)
amounts due in respect of Commodity Reconciliation Payments for Gas Year    t-2 calculated 
according to the following formula:

	UNRPTt-2
	X
	(1+RE)1.5
	X
	 CPI t  
 CPIt-2
	X
	  ARR L t-2 
 PS ARRt-2


where:

	UNRPTt-2  
=
	Un-recovered Postalisation Payments as calculated by the PSA in respect of Gas Year t-2 ;

	CPIt 
             =
	 the forecast of the absolute value of the General Index of Consumer Prices – All items (1996 =100) as published by the Office of National Statistics (Series Identifier CHVJ) for Gas Year t, as published in the preceding year’s May edition of the Bank of England Inflation Report or if such index is no longer published, such alternative index as the Authority shall, after consultation with the Licensee, determine most closely reflects the Consumer Prices Index; 

	CPIt-2  
           =
	the absolute value of the General Index of Consumer Prices – All items (1996 =100) as published by the Office of National Statistics (Series Identifier CHVJ) - for Gas Year t-2, or if such index is no longer published, such alternative index as the Authority shall, after consultation with the Licensee, determine most closely reflects the General Index of Consumer Prices –All items (1996=100);

	ARRt-2   
=
	the Licensee’s Actual Required Revenue in respect of Gas Year t-2;

	PS ARRt-2   
 =
	the sum of the Actual Required Revenues (as defined in each Licensees Respective Licence) of all Designated Pipe-line Operators in respect of Gas Year t-2;

	RE 
            =
	the applicable real interest rate, which is calculated as the one-year LIBOR rate, as published on the 10th business day of June in Gas Year t-1, plus 2% minus CPI factor, calculated as: 

LIBOR rate % + 2% - ([(CPIt / CPIt-1) –1] x 100)

	CPIt-1          
=
	the absolute value of the General Index of Consumer Prices – All items (1996 =100) as published by the Office of National Statistics (Series Identifier CHVJ) - for Gas Year t-1, or if such index is available the latest CPI figure published in Gas Year t-1


(c)  
such amount as the Authority may, after consultation with the Department, deem appropriate in respect of costs incurred by the Licensee in connection with approved activities in relation to the development and maintenance of an efficient, economic and co-ordinated gas industry in Northern Ireland.  

 2.3A.6

Termination Payments
If the Licensee receives any sums due under the Network Code upon the termination of a Gas Supplier's Accession Agreement in respect of future Gas Years following the Gas Year in which the date of termination occurs, the Authority shall amend the Forecast Required Revenue and Actual Required Revenue to take account of such payment, according to a methodology agreed with the licensee.

2.3A.7

Allowed Operating Expenditure Calculation
(a)
In respect of the Gas Years beginning on 01 October 2004, 01 October 2005 and 01 October 2006 the Allowed Operating Expenditure shall be as follows;  £1,256,230; £709,297; and of £1,075,986.
(b)
The Licensee shall not later than 12 months before the commencement of each Review Period submit a forecast of annual operating expenditure for each Formula Year of that Review Period.


The Review Periods shall be:


(i)
the period from the commencement of the Gas Year beginning on 01 October 2007 until the expiry of the Gas Year beginning on 01 October 2011; 

(ii)
the period from the commencement of the Gas Year beginning on 01 October 2012 until the expiry of the Gas Year beginning on 01 October 2016; and

(iii)
the period from the commencement of the Gas Year beginning on 01 October 2017 until the expiry of the Gas Year beginning on 01 October 2023.

(c)
If, in respect of a particular Review Period, the Authority, following verification, approves the forecast of annual operating expenditure submitted under Condition 2.3A.7(b) above, the forecast annual operating expenditure for each Gas Year comprised in such Review Period shall be the Allowed Operating Expenditure for such Gas Year.

(d)
If, in respect of a particular Review Period, the Authority, following verification and consideration of such further information as may be submitted by the Licensee, considers that the Licensee’s forecast should be approved subject to modification, the forecast annual operating expenditure for each Gas Year comprised in such Review Period and as set out in the Licensee’s forecast (as modified in the manner notified to the Licensee by the Authority) shall, subject to subsequent adjustment in accordance with Condition 2.3A.7(i) below, be the Allowed Operating Expenditure for such Gas Year.

(e) 
The Allowed Operational Expenditure in respect of a particular Review Period will be adjusted for any costs incurred under their Network Code by the Licensee as approved by the Authority during the previous Review Period.

(f)
The Licensee shall, within 6 months after the end of each Gas Year, submit to the Authority a statement, certified by its auditors as being accurate, detailing the actual operating expenditure incurred by the Licensee during such Gas Year in the development, construction, maintenance and operation of the Transmission Network.

(g)
The Licensee shall promptly provide such information or explanation and access to documents and records as the Authority reasonably requires for the purpose of verifying the forecast annual operating expenditure figures provided by the Licensee in accordance with Condition 2.3A.7(b).

(h)
Any decision made by the Authority under Condition 2.3A.7(c) or Condition 2.3A.7(d) shall be notified to the Licensee in writing (together with, in the case of a decision made by the Authority pursuant to Condition 2.3A.7(d), details of the modifications made by the Authority and the reasons for them).  

(i)
In the event that the Authority makes a decision under Condition 2.3A.7(d) (in this Condition 2.3A.7(i), the “Decision”):-

(i)
the Decision shall not have effect for 28 days commencing with the date of the notice of the Decision;

(ii)
the Licensee may within 28 days of the date of the notice of the Decision request the Authority by written notice to the Authority (a "disapplication notice"), not to apply the provisions of Condition 2.3A.7(d), in which event the Decision shall not apply;

(iii)
unless within one month of the date of the disapplication notice the Authority makes a reference to the Competition Commission under Article 15 of the Order relating in whole or part to a modification of Condition 2.3A.7, then:

(aa)
the Allowed Operating Expenditure determined by the Authority under Condition 2.3A.7(d) will continue not to be applied after that period has passed; and

(bb)
the Allowed Operating Expenditure in relation to any Gas Year falling within the disputed Review Period for the purposes of the calculation set out in Condition 2.3A.2 shall be the same as that for the most recent Gas Year in respect of which the value of Allowed Operating Expenditure was not disputed by the Licensee under this Condition 2.3A.7(i);

(iv)
in the event of such a reference to the Competition Commission under Condition 2.3A.7(i)(iii), and if the Competition Commission finds that the continuation of this Condition 2.3A.7 without modification operates or may be expected to operate against the public interest, then until the Licence shall be modified in accordance with the Order as a result of that reference and any findings by the Competition Commission then the Allowed Operating Expenditure in relation to any Gas Year falling within the disputed Review Period for the purposes of the calculation set out in Condition 2.3A.2 shall be the same as that for the most recent Gas Year in respect of which the value of Allowed Operating Expenditure was not disputed by the Licensee under this Condition 2.3A.7(i).

2.3A.8

Allowed revenue after expiry of Revenue Recovery Period

(a)
Not less than 12 months prior to the expiry of the Revenue Recovery Period the Licensee shall submit to the Authority:

(i)
a proposal as to the formula to be used for calculation of Total Allowed Transmission Revenue following the end of the Revenue Recovery Period (the “Proposed Formula”); and

(ii)
a forecast of the amount of Total Allowed Transmission Revenue for the five Gas Years immediately following the expiry of the Revenue Recovery Period (the “Forecast”);


which comply with the basis of calculation set out in Condition 2.3A.8(d).

(b)
The Licensee shall promptly provide such further information or explanation and access to documents and records as the Authority reasonably requires for the purpose of verifying that the Proposed Formula and the Forecast submitted to it by the Licensee comply with the principles set out in Condition 2.3A.8(d).

(c)
The Authority may, following review of the Proposed Formula and the Forecast, by written notice (including, where approval has been given by the Authority pursuant to Condition 2.3A.8(c)(ii), details of the amendments made by the Authority and the reasons for them) to the Licensee:

(i)
approve the Proposed Formula and the Forecast.  The Proposed Formula shall then be the basis for calculating Total Allowed Transmission Revenue; or

(ii)
approve the Proposed Formula and the Forecast with such amendments as it deems necessary or appropriate to ensure compliance with the basis of calculation set out in Condition 2.3A.8(d).

(d)
The Licensee shall draw up the Proposed Formula and the Forecast having regard to the principle that the Licensee shall be entitled to receive by way of transmission charges:

(i)
the costs incurred by the Licensee deemed necessary or appropriate by the Authority in administering, maintaining and operating the Transmission Network; and

(ii)
the costs incurred by the Licensee deemed necessary or appropriate by the Authority from time to time to expand, reinforce and renew the Transmission Network together with an appropriate return on those costs as agreed between the Authority and the Licensee.

(e)
In the event that the Authority gives its approval under Condition 2.3A.8(c)(ii) (in this Condition 2.3A.8(e), the “Approval”):-


(i)
the Approval shall not have effect for 28 days commencing with the date of the 


notice of the Approval;

(ii)
the Licensee may within 28 days of the date of the notice of the Approval request the Authority by written notice to the Authority (a "disapplication notice"), not to apply the provisions of Condition 2.3A.8(c)(ii), in which event the Approval shall not apply;

(iii)
unless within three months of the date of the disapplication notice the Authority makes a reference to the Competition Commission under Article 15 of the Order relating in whole or part to a modification of Condition 2.3A.8, then:

(aa)
the Proposed Formula and the Forecast (in the form in which they were approved by the Authority under Condition 2.3A.8(c)(ii)) will continue not to be applied after that period has passed; and

(bb)
the Proposed Formula and the Forecast (in the form originally proposed by the Licensee under Condition 2.3A.8(a)) shall apply as if approved by the Authority pursuant to  2.3A.8(c)(i);
(iv)
in the event of such a reference to the Competition Commission under Condition 2.3A.8(e)(iii), and if the Competition Commission finds that the continuation of this Condition 2.3A.8 without modification operates or may be expected to operate against the public interest, then until the Licence shall be modified in accordance with the Order as a result of that reference and any findings by the Competition Commission then the Proposed Formula and the Forecast (in the form originally proposed by the Licensee under Condition 2.3A.8(a)) shall apply as if approved by the Authority pursuant to  2.3A.8(c)(i).

2.3A.9

Determination of charges on the Transmission Network
In respect of any Gas Year, where a Designation Order is not in force in relation to the Licensee’s Transmission network, the Licensee shall be subject to the provisions of this Condition.

(a)
Licensee to establish methods
The Licensee shall establish the methods and principles on which transmission charges shall be determined for gas suppliers wishing and entitled (or entitled within the Gas Year in respect of which the methods and principles shall be determined for the next following Gas Year) to use the Transmission Network and, provided the Authority’s approval has been obtained in accordance with Condition 2.3A.9(b), the Licensee shall publish the same in accordance with Condition 2.3A.9(c).

(b)
Authority’s approval required for transmission charges and other terms for the transmission of gas in the Transmission Network
The Authority’s approval in writing is required for transmission charges on the Transmission Network and other terms for the transmission of gas in the Transmission Network.

No later than 20 Business Days before it intends to publish its statement under Condition 2.3A.9(c) the Licensee shall notify the Authority of the contents of that statement, and seek the approval of the Authority of the charges and other terms to be included in the statement.  The Licensee shall:

(i)
provide the Authority with such information and access to documents and records as will enable the Authority to be reasonably satisfied that the methodology, principles and effect of the charges are consistent with the terms of this Condition 2.3A, including without limitation Condition 2.3A.1(a) and any arrangements made pursuant to Condition 2.3A.8 where appropriate;

(ii)

provide the Authority with an explanation of the other terms set out in the statement. 

The Authority may require such changes to such charges and/or such other terms as it thinks desirable or necessary before giving its approval. The Authority shall notify the Licensee of its approval of such charges and such other terms in writing.

(c)
Publication of Charges and Other Terms
The Licensee shall for each Gas Year publish a statement of:

(i)
its transmission charging methodology for the use of the Transmission Network by gas suppliers for such Gas Year, by which any such gas supplier may reasonably be able to calculate applicable transmission charges; and

(ii)
its other terms for the use of the Transmission Network by gas suppliers (and in relation to the Network Code by reference to the Network Code);

in such manner as will secure adequate publicity for it and the Licensee shall send a copy of any such statement to any person who requests a copy and subject to Condition 2.3A.10 such statement shall clearly distinguish cases and classes of cases of gas supplier for whom the transmission charging methodology may result in differing transmission charges.

The Licensee shall, unless the Authority otherwise consents, not charge for the transmission of gas in the Transmission Network during any Gas Year or apply other terms for the transmission of gas in the Transmission Network on any basis other than contained in its statement of transmission charges in respect of that Gas Year.

 (d)
Forecast Volumes
The Licensee shall, no later than two months after the first date on which those transmission pipe-lines which form part of the Transmission Network are no longer subject to a Designation Order, submit a five-year forecast of annual volumes of gas to be conveyed in the Transmission Network in respect of the first five Gas Years falling in whole or in part after such date, and shall submit such a forecast in respect of each period of five consecutive Gas Years thereafter.

(e)
The Licensee shall not show any undue preference towards or undue discrimination against any gas supplier or case or classes of cases of gas supplier in the transmission charges made or other terms for the transmission of gas applied in relation to the Transmission Network.

2.3A.10
Request for transmission charges quotation
(a)
Within 28 days of receiving a request for the quotation of transmission charges for specified transmission services by a gas supplier, the Licensee shall provide the gas supplier with a specific statement of the transmission charges and other terms for the transmission of gas applicable to the transmission services for which the gas supplier requested a quotation;

and for the purposes of this Condition 2.3A.10(a) and the Licensee’s obligation to provide a specific statement of transmission charges, a request for the quotation of transmission charges for specified transmission services shall be treated as such if it is in such form as the Licensee can reasonably be expected to provide a specific statement of transmission charges in return.

2.3A.11
Requirements relating to forecasts and estimates
The Licensee shall in submitting any forecasts or estimates required to be submitted under this Condition 2.3A use all reasonable endeavours to ensure that it provides the best forecasts or estimates based on the most comprehensive, current information obtainable at the time of submission.

2.3A.12
Powers of inspection
Without prejudice to the other provisions of the Licence, the Authority shall be entitled on reasonable prior notice to inspect those records of the Licensee reasonably sufficient to enable him to satisfy himself as to matters falling within the subject of this Condition.

2.3 A.13
Termination Payments

2.3A.14
Additional Definitions
For the purposes of this Condition 2.3A:

	“Actual Required Revenue”
	in relation to the Licensee shall mean the Licensee’s Total Allowed Transmission Revenue calculated in accordance with the Formula and in respect of any other Designated Pipe-line Operator shall have the meaning given in that Designated Pipe-line Operator’s licence;

	“Allowed Operating Expenditure”
	shall have the meaning given to it in Condition 2.3A.4;

	“Business Day”
	means a day, other than a Saturday or Sunday, on which banks are open for ordinary banking business in Belfast;

	“Commodity Reconciliation Payment”
	shall have the meaning given to it in Part 2A of the Licence;

	“Designated Pipe-line Operator”
	shall have the meaning given to it in Part 2A of the Licence;

	“Designation Date”
	shall have the meaning given to it in Part 2A of the Licence;

	“Designation Order”
	shall have the meaning given to it in Part 2A of the Licence;

	“Forecast Required Revenue”
	shall mean the Licensee’s Total Allowed Transmission Revenue calculated in accordance with the Formula;

	“Formula”
	means the formula set out in Condition 2.3A.2;

	“Gas Year”
	shall have the meaning given to it in Part 2A of the Licence;

	“LIBOR”
	shall have the meaning given to it in Part 2A of the Licence;

	“Postalised System”
	shall have the meaning given to it in Part 2A of the Licence;

	“PSA”
	shall have the meaning given to it in Part 2A of the Licence;

	“Remaining RRP”
	shall have the meaning given to it in Condition 2.3A.8(a);

	“Retail Prices Index”
	means the Retail Prices Index published by the Office of National Statistics from time to time;

	“Revenue Recovery Period”
	means the period commencing on the date of the Grant and ending at 06:00 hours on 01 October 2024;

	“Review Period”
	means a period identified as a Review Period in Condition 2.3A.7(b);

	“Total Allowed Transmission Revenue”
	means the maximum amount which the Licensee is permitted to recover through transmission charges in any Gas Year (to be calculated in accordance with the Formula until the end of the Revenue Recovery Period);

	“Total Transmission Revenue”
	means the total transmission charge revenue received by the Licensee in any Gas Year;

	“transmission”
	means the conveyance of gas by transmission pipe-line;

	“transmission charges”
	means the charges made by the Licensee for transmission services;

	“Transmission Network”
	means that part of the Network used for the transmission of gas;

	“transmission services”
	means all services provided by the Licensee of conveying gas by transmission pipe-line to, through and within the Licensed Area; and

	“Trustee”
	shall have the meaning given to it in Part 2A of the Licence.


2.3A.15 - Ability of the Authority to Modify this Condition 2.3A by Direction
2.3A.15.1
Without prejudice to Articles 14, 17, 17A and 18 of the Order, the Authority may by written direction to the Licensee, modify this Condition 2.3A:
(a)
in such manner as it considers appropriate for a business that is 100% debt financed (whether or not the Licensee's business is actually 100% debt financed); and 
(b)
by adjusting, at the same time, the OAV (opening asset value) as defined in Condition 2.3A.3(a),
provided that any such modifications (as set out in the direction) shall not take effect before 1 January 2008.
2.3A.15.2
The Authority may exercise the power in 2.3A.15.1(a) above only to the extent that it at the same time exercises the power in 2.3A.15.1(b) by modifying the definition of 'OAV’ in Condition 2.3A.3(a) by increasing the figure mentioned therein by the sum of £12m.
Condition 2.4:  Connection Charges and Obligation to permit a Connection

2.4.1
Not Used

 2.4.2
Statement of connection charges, terms for connection and meter connections and disconnections
Subject to Conditions 2.4.3 and 2.4.4, the Licensee shall, unless it has already done so before being licensed, no later than 1st September 2008 give the Authority a statement showing for its approval the methods by which and the principles on which charges are to be determined by the Licensee, for:

(a)
connecting any premises to the Network, maintaining, repairing and renewing the connection and disconnecting the premises and removing gas fittings owned by it and comprised in the connection; 

(b)
connecting and disconnecting non standard gas meters and gas meters not owned by the Licensee in any premises; and

(c)
connecting to the Network any pipe-line system to or from which gas will be conveyed by means of the Network and maintaining, repairing and renewing the connection;

and in any such case the Licence shall when giving such a statement include in that statement the Licensee's other terms for the connection and an explanation of those terms.

2.4.3
The statement and cases and classes of cases
The statement given by the Licensee under Condition 2.4.2 shall:

(a)
subject to Condition 2.4.6(b), clearly distinguish cases and classes of cases of persons for whom the Licensee proposes different methods or principles for connection; and

(b)
in respect of any such case or class of cases show that element of connection costs the Licensee proposes to recover by way of conveyance charges to gas suppliers including that Separate Business of its own engaged in the supply of gas.

2.4.4
The statement to give likely indication of costs and additional duty to provide information
The statement given under Condition 2.4.2 shall also for the Authority's information where practicable indicate the costs likely to arise in respect of work done and materials used in connecting any premises, non standard gas meters, gas meters not owned by the Licensee or pipe-line system and the Licensee shall:

(a)
prepare the statement in such a manner as will reasonably enable a person to estimate the Licensee's connection charges in those circumstances; and

(b)
enable a person requesting a connection in those circumstances to determine what works or other actions he would need to undertake for the Licensee to provide the connection.

2.4.5
Authority's consent required to stated connection charges and publication of statement
Subject to the Authority's prior consent to the contents of the statement given by the Licensee under Condition 2.4.2 as they relate to charges for connection, the Licensee shall:

(a)
publish that statement in such manner as will secure adequate publicity for it; and

(b)
send a copy of any such statement to any person who asks for one;

and in consenting to the basis for charging for connection the Authority shall have regard to the need of the Licensee to be able to finance the carrying on of its activities and a return equal to that which in the reasonable opinion of the Authority is appropriate.

2.4.6
Connection charges and terms for connection, prohibition on undue discrimination and connection of pipe-line systems
The Licensee shall:

(a)
not charge for a connection of premises, of any non standard gas meter, gas meter not owned by it or any pipe-line system to the Network on any basis or establish other terms for the connection on any basis other than contained in the statement published under Condition 2.4.5;

(b)
not show any undue preference towards or undue discrimination against any person or case or classes of cases of person seeking a connection of premises to the Network, or of any non standard gas meter, gas meter not owned by the Licensee or any person who operates or proposes to operate a pipe-line system, in relation to the connection of that system to the Network and in the case of a pipe-line system to be connected to the Network the Licensee shall not refuse a request for connection where the person seeking the connection is willing to pay the Licensee's charges for connection and comply with the Licensee's other terms for connection including any terms as to technical and safety matters; and

(c)
within 28 days of receiving a request for the quotation of connection charges covered by the published statement, provide the person requesting the quotation with a specific statement of the connection charges and other terms of connection applicable to the request for a quotation;

and for the purposes of Condition 2.4.6(c) and the Licensee's obligation to provide a specific statement of connection charges, a request for the quotation of connection charges shall be treated as such if it is in such form as the Licensee can reasonably be expected to provide a specific statement of connection charges in return.

2.4.7
Revising connection charges
The Licensee shall not revise the basis of its charges for a connection of premises, of any non standard gas meter, gas meter not owned by it or any pipe-line system to the Network or the other terms for the connection without first giving the Authority a revised statement in the same terms as in Condition 2.4.2 and obtaining the consent of the Authority to such a revision in the same terms as Condition 2.4.5.

2.4.8
Explanation of connection charging methodology for introducing gas to the Network
The Licensee shall comply with any direction given by the Authority to furnish it with a statement showing, so far as reasonably practicable, the methods by which and the principles on which charges are to be made by the Licensee for making a connection for the purposes of introducing gas into the Network and, in the context of making such a connection, for:


(a)
modifying apparatus and works associated with a high pressure pipe-line so as to increase the capacity of the pipe-line; or

(b)
supplying and installing any pipe-line or works;

including where practicable an indication of likely costs and the other terms for doing so.

2.4.9
Authority's consent required for charges and other terms for introducing gas to the Network and prohibition on undue discrimination and connections for introducing gas to the Network
The Licensee shall:

(a)
not charge for a connection to introduce gas to the Network on any basis or on any other terms without the consent of the Authority;

(b)
not show any undue preference towards or undue discrimination against any person seeking a connection to introduce gas to the Network and in the case of a connection to introduce gas to the Network the Licensee shall not refuse a request for connection where the person seeking the connection is willing to pay the Licensee's charges for connection and comply with the Licensee's other terms for connection including any terms as to technical and safety matters.

2.4.10
Publication of connection charge statements
The Licensee shall:

(a)
publish a statement of the basis of its connection charges for introducing gas to the Network and its other terms for connection as the Authority has consented to under Condition 2.4.9 in such manner as will secure adequate publicity for it; and

(b)
send a copy of any such statement to any person who asks for one.

2.4.11
Interpretation and construction
References in this Condition to:

"prices to be charged" shall include references to means whereby such prices may be ascertained;

"prices" or "charges" shall exclude reference to any supplementary charges arising pursuant to special connection arrangements.

2.4.12
Special connection arrangements
The provisions of this Condition 2.4.12 and hence Conditions 2.4.13, 2.4.14 and 2.4.15 shall have effect from 1st January 2005 and "Special connection arrangements" means arrangements under which:

(a)
the Licensee makes charges to gas suppliers, by way of supplement to conveyance charges, in respect of the laying of any main for the purpose of conveying gas to a number of new or existing premises in an area where gas had not previously been conveyed through pipes to premises (or where such conveyance had ceased for a period in excess of 3 years); and

(b)
the charges are in accordance with principles and methods (whether general or specific to a particular locality) to which the Authority has given its consent prior to the appointed day or (if later) the construction of the main.

2.4.13
Supplemental connection charges
If the Licensee makes charges pursuant to special connection arrangements ("supplemental charges"), it shall:

(a)
prepare and keep up to date a statement (or statements in respect of particular localities) of the principles and methods approved by the Authority and of the supplemental charges arising from time to time thereunder; and

(b)
if the statements are not in a suitable form for the purpose, prepare and keep up to date a summary document for the use of other gas suppliers setting out the supplemental charges and particulars of where they apply.

2.4.14
Special connection arrangements statement
The Licensee shall publish any statement or summary document prepared pursuant to Condition 2.4.13 in such manner as will secure adequate publicity for it, and send a copy to any person who asks for one.

2.4.15
Supplemental charges
In any Condition (whether standard or otherwise) of this licence which limits the prices or revenues for the conveyance of gas (whether or not including storage) references to such prices or revenues shall be taken to exclude the prices applicable to or revenues arising from supplemental charges.

2.4.16
Obligation to permit a connection
Where the Licensee has ceased to be exclusively entitled to convey gas to any premises under Conditions 2.2.3 and 2.2.5 then subject to a person who has a licence or exemption to convey gas satisfying any technical and safety criteria contained in the Transmission Network Code and paying to the Licensee a connection fee (determined by the Licensee except insofar as the Authority otherwise directs), to connect a pipe-line between the Network and the premises, then the Licensee shall permit a connection to the Network by that person.

Condition 2.5:  Transmission Network Code

2.5.1
The relevant objective
The Licensee shall establish transportation arrangements, being arrangements other than those to which Conditions 2.3, 2.3A, 2.4 and Part 2A relate, for the conveyance of gas through transmission pipelines which are calculated to facilitate the achievement of the "relevant objective", that is to say:

(a)
the efficient and economic operation of the Network; and

(b)
subject thereto:

(i)
compliance with the Licensee's other obligations under the Licence; and


(ii)
subject to Condition 2.5.1(b)(i) effective competition between gas suppliers using the Network.

2.5.2
Transmission Network Code
The Licensee shall:

(a)
(i)
prepare and provide the Authority no later than 1st October 2004 with a document (the “Transmission Network Code”) setting out the terms (except to the extent governed by Conditions 2.3, 2.3A, 2.4 and Part 2A) of the arrangements for the conveyance of gas through transmission pipelines established under Condition 2.5.1; 
 (ii)
not used;

(b)
put such Transmission Network Code in place except as the Authority otherwise consents; and

(c)
except in so far as the Authority consents to the Licensee doing so, not enter into any arrangements for the conveyance of gas except in accordance with the provisions of the Transmission Network Code applicable from time to time to the circumstances of the case.

2.5.3
Where a term of the Transmission Network Code or of the modification rules referred to in Condition 2.5.5 is framed so that its proper implementation is to be determined by whether it facilitates the achievement of the relevant objective, either the Licensee or any gas supplier who has entered into transportation arrangements to which that term applies, may, to the extent that the term so provides, refer to the Authority for determination any question as to whether a manner in which the Licensee proposes to implement the term would secure that objective.

2.5.4
Modification of the Transmission Network Code
The Licensee shall establish and implement procedures for the modification of the Transmission Network Code by the Licensee, subject to the provisions of this Condition, so as to better facilitate the achievement of the relevant objective and which will enable:

(a)
the Transmission Network Code to be reviewed;

(b)
the Transmission Network Code to be reviewed so as to enable gas suppliers to have gas conveyed in the Network to premises in the Licensed Area at such times as it can reasonably be anticipated a gas supplier may supply such premises;

(c)
modifications to be proposed by the Authority, the Licensee or by a gas supplier;

(d)
adequate publicity to be given to any proposal by:

(i)
drawing it to the attention of gas suppliers;

(ii)
sending a copy of the proposal to anyone who requests it; and

(iii)
making it otherwise available in an appropriate manner where it is necessary for establishing whether the proposal would better facilitate the achievement of the relevant objective;

(e)
the preliminary views of the Authority to be sought in relation to any matter arising on a proposal to modify the Transmission Network Code; and

(f)
the representations or objections, with respect to any proposal to modify the Transmission Network Code, made (and not withdrawn) by any gas supplier and by other persons who are likely to be materially affected by the proposal to be properly considered.

2.5.5
Modification Rules
The Licensee shall:

(a)
prepare "the modification rules", that is to say a document, or documents, setting out the terms of the procedures established under Condition 2.5.4, and shall furnish the Authority with a copy of the modification rules;

(b)
not make any modification to the modification rules except:

(i)
after consulting relevant gas suppliers;

(ii)
after furnishing the Authority with a report on such consultation and consideration; and

(iii)
with the consent of the Authority; and

(c)
furnish the Authority with a copy of any modification so made.

2.5.6
Prohibition on irregular modification
The Licensee shall not make any modification to the Transmission Network Code except:

(a)
to comply with Condition 2.5.7(c); or

(b)
with the consent of the Authority;

and shall furnish the Authority with a copy of any modification made.

2.5.7
Role of Authority in modifications
Where a proposal is made pursuant to the modification rules to modify the Transmission Network Code, the Licensee shall:

(a)
refer for determination by the Authority any question as to whether the representations or objections by any relevant gas supplier or other person with respect to the proposal have been properly considered in accordance with those rules;

(b)
as soon as reasonably practicable, give notice to the Authority:

(i)
giving particulars of the proposal;

(ii)
where the proposal is made by a relevant gas supplier, giving particulars of any alternative proposal by the Licensee to modify the Transmission Network Code in respect of the same matter;

(iii)
giving particulars of any representations or objections by a relevant gas supplier or other person with respect to those proposals;

(iv)
stating whether, in its opinion, any proposed modification should or should not be made;

(v)
stating the factors which, in its opinion, justify making or not making a proposed modification; and

(vi)
giving such further information as may be prescribed by the modification rules; and

(c)
comply with any direction given by the Authority to make a modification to the Transmission Network Code in accordance with a proposal described in a notice given to the Authority under sub-paragraph (b) which, in the opinion of the Authority will, as compared to the existing provisions of the Transmission Network Code or any alternative proposal, better facilitate the achievement of the relevant objective.

2.5.8
Publication of Transmission Network Code
The Licensee shall:

(a)
publish a summary of the Transmission Network Code and the modification rules as modified from time to time in such form and manner as the Authority may from time to time direct; and

(b)
send a copy of the Transmission Network Code and the modification rules as modified from time to time to any person who asks for a copy on payment of a charge in respect of the cost incurred by the Licensee in complying with this requirement which does not exceed such amount as the Authority may from time to time direct.

2.5.9
Authority to determine material effect on persons of transportation arrangements
Except in so far as the Authority otherwise consents, the Licensee shall refer for determination by the Authority any question as to whether a person is likely to be materially affected by transportation arrangements or by a proposal to modify the TransmissionNetwork Code.

Condition 2.6:  Provision and Return of Meters

2.6.1
Provision of Standard Meters
The following provisions shall apply with respect to standard gas meters:

(a)
the Licensee shall at the request of any gas supplier wishing to supply gas to premises and at no additional charge to the conveyance charge provide the gas supplier and instal at those premises a standard gas credit or pre-payment meter to register the quantity of gas supplied to those premises, provided that the number of standard gas pre-payment meters requested by the gas supplier in respect of premises supplied by him does not exceed 13 per cent of the total number of standard meters requested by the gas supplier; provided that 

(b)
the provisions of Condition 2.6.1(a) shall not apply, and the Licensee shall be entitled to charge its full costs of providing installing and operating a replacement standard gas meter requested by the gas supplier in accordance with principles and methodologies approved by the Authority, if the gas suppliers' request is to replace an existing standard gas credit or prepayment meter at premises connected to the Network by means of a service pipe, with a like standard gas credit or prepayment meter, and the existing standard gas credit or prepayment meter may otherwise be utilised by the gas supplier and is operational within the limits of required accuracy;

(c)
the Licensee shall comply with the gas supplier's request prior to the commencement of the supply of gas to those premises by the gas supplier or at the request of the gas supplier at any time thereafter as soon as is reasonably practicable; and

(d)
where a gas supplier requests a standard gas pre-payment meter in excess of the percentage permitted under Condition 2.6.1(a) then the gas supplier's requirement shall be treated in accordance with the provisions of Condition 2.6.2 as if that requirement were for a non standard gas pre-payment meter.

2.6.2
Provision of Non Standard Credit Meters and Pre-payment meters
The Licensee shall:

(a)
comply with any reasonable request by any gas supplier wishing to supply gas to premises to provide and install at those premises a gas meter owned by the Licensee being a non standard gas credit or pre-payment meter (but being of an appropriate type), specified by the gas supplier, if a meter of that type is readily available to the Licensee; and:

(i)
if the Licensee's capital, installation and (if any) operational costs of the non standard gas credit or pre-payment meter are greater than those like costs of a corresponding standard gas credit or pre-payment meter, as the case may be, then the Licensee shall be entitled to receive from the gas supplier the difference in the costs in accordance with principles and methodologies which the Authority has approved; or

(ii)
if the Licensee's capital, installation and (if any) operational costs of the non standard gas credit or pre-payment meter are less than those like costs of a corresponding standard gas credit or pre-payment meter, as the case may be, then the Licensee shall pay the gas supplier the difference in the costs in accordance with the principles and methodologies which the Authority has approved; provided that

(iii)
if the gas supplier's request is to replace an existing gas meter at premises connected to the Network by means of a service pipe, and that meter may otherwise be utilised by the gas supplier and is operational within the limits of required accuracy, then the provisions of Condition 2.6.2(a)(i) and (ii) shall not apply and the Licensee shall be entitled to charge its full costs of providing, installing and operating the gas meter requested by the gas supplier in accordance with principles and methodologies approved by the Authority;

(b)
comply with a request under Condition 2.6.2(a) prior to the commencement of the supply of gas to those premises by the gas supplier or at the request of the gas supplier at any time thereafter as soon as is reasonably practicable; and

(c)
in the case of a non standard gas pre-payment meter the provisions of Condition 2.6.2(a) shall apply as stated whilst no more than 13 per cent of the total number of meters relied on by the gas supplier are of the pre-payment type and if this percentage is exceeded, then for the purposes of Condition 2.6.2(a) the comparison of costs of a non standard gas pre-payment meter shall be with a standard gas credit meter.

2.6.3
Installation of Gas Suppliers Meter
The Licensee shall:

(a)
comply with any reasonable request by any gas supplier wishing to supply gas to premises to install at those premises a gas meter of an appropriate type owned by the gas supplier (or the owner or occupier of the premises); and

(i)
if the Licensee's, installation and (if any) operational costs relating to such a gas meter are greater than the capital, installation and (if any) operational costs of a corresponding standard gas credit or pre-payment meter, as the case may be, then the Licensee shall be entitled to receive from the gas supplier the difference in accordance with principles and methodologies which the Authority has approved; or

(ii)
if the Licensee's installation and (if any) operational costs relating to such a gas meter are less than the capital, installation and (if any) operational costs of a corresponding standard gas credit or pre-payment meter, as the case may be, then the Licensee shall pay the gas supplier the difference in accordance with the principles and methodologies which the Authority has approved; provided that

(iii)
if the gas supplier's request is to replace an existing gas meter at premises connected to the Network by means of a service pipe, and that meter may otherwise be utilised by the gas supplier and is operational within the limits of required accuracy, then the provisions of Condition 2.6.3(a)(i) and (ii) shall not apply and the Licensee shall be entitled to charge its full costs of installation and operation of the gas meter requested by the gas supplier in accordance with principles and methodologies approved by the Authority;

(b)
comply with a request under Condition 2.6.2(a) prior to the commencement of the supply of gas to those premises by the gas supplier or at the request of the gas supplier at any time thereafter as soon as is reasonably practicable; and

(c)
in the case of a gas pre-payment meter the provisions of Condition 2.6.3(a) shall apply as stated whilst no more than 13 per cent of the total number of meters relied on by the gas supplier are of the pre-payment type and if this percentage is exceeded, then for the purposes of Condition 2.6.3(a) the comparison of costs of a gas pre-payment meter shall be with a standard gas credit meter.

2.6.4
Prohibition on undue discrimination
The Licensee shall not show any undue preference towards or undue discrimination against any gas supplier seeking the provision and/or installation of a gas meter under this Condition.

2.6.5
Disconnection of Meters
Subject to Condition 2.6.6, where any gas meter owned by the Licensee is disconnected by or returned to the Licensee, it shall promptly make an appropriate record of the details displayed on the register of the meter at the time of disconnection or return and of such other information in its possession as shall subsequently enable the identity and time of disconnection or return of the meter and the premises from which it was disconnected to be ascertained and shall keep such a record for a period of not less than two years from the date of the later of such disconnection or return.

2.6.6
Safe Custody of Meters
Where the Licensee has reasonable cause to believe that any gas meter owned by it and disconnected by or returned to it is the subject of:

(a)
any investigation in relation to proceedings or possible proceedings relating to the alleged theft of gas by any person; or

(b)
a dispute as to the accuracy of the meter;

the Licensee shall use all reasonable endeavours to keep the meter in safe custody in the condition in which it was disconnected or returned and with the register unaltered:

(a)
during the period of six months beginning with the date on which the meter was disconnected or returned, for so long as the Licensee continues to have reasonable cause to believe that the meter is or may be so relevant; and

(b)
thereafter for as long as, to the Licensee's knowledge, the meter is so relevant.

2.6.7
Provision of Information
Where the Licensee is notified, pursuant to any regulations made under Article 22 of the Order, of the connection or disconnection of any meter at any premises for the purposes of that Article, it shall promptly give to the gas suppliers in respect of those premises the information so notified and furnish any further information as such gas suppliers may reasonably request relating to the meter and which the Licensee either has or may readily obtain.

Condition 2.7:  Conduct of Transportation Business

2.7.1
Conduct of business activities
The Licensee shall conduct its Licensed Business (including any activities related to the making of arrangements with Other Network Operators for the conveyance of gas through their networks for the purposes of Condition 2.13) in the manner best calculated to secure that neither:

(a)
the Licensee or any affiliate or related undertaking of it or any company of which the Licensee is an affiliate or related undertaking; nor

(b)
any other licence holder or exemption holder;

obtains any unfair commercial advantage in any business in the storage or supply of gas including, in particular, any such advantage from a preferential or discriminatory arrangement.

2.7.2
Disclosure of information
The Licensee shall use its best endeavours to secure that no information relating to or derived from its Licensed Business (including any activities related to the making of arrangements with Other Network Operators for the conveyance of gas through their networks for the purposes of Condition 2.13)  is disclosed for the benefit or used for the purposes of a trading business of the Licensee or any affiliate or (so far as the Licensee can require it) related undertaking of the Licensee or company of which the Licensee is an affiliate or related undertaking.

2.7.3
Exempt information
Condition 2.7.2 shall not extend to:

(a)
[not used];

(b)
[not used];

(c)
information relating to a particular licence holder or holder of an exemption which that party has consented in writing to being used or disclosed in accordance with the terms of that consent; or

(d)
information which it is necessary for the trading business to use or disclose in order to enter into and comply with arrangements for the conveyance of gas; or

(e)
information which is in the public domain (other than as a result of contravention by the Licensee of any Condition of the Licence); or

(f)
information which is required to be disclosed pursuant to a Condition of the Licence.

2.7.4
Additional definition
In this Condition "trading business" means activities connected with the acquisition and disposal of gas in Northern Ireland other than for the efficient operation of the transmission pipe-line system operated by the Licensee or for replacing gas lost from the Network.

Condition 2.8:  Emergency Services and Obligations

2.8.1
Emergency telephone service
The Licensee shall arrange with gas suppliers (and persons authorised by a licence granted under Article 8 of the Order or by exemption under Article 7 of the Order to store gas) for:

(a)
the maintenance by the Licensee of a single continuously attended telephone service (including reasonable facilities to communicate with deaf or partially hearing persons) for the receipt of reports of escapes of gas in respect of which the Licensee or such gas suppliers or licence holders or holders of exemptions may have obligations under Article 60 of the Order or under any regulations made by the Department under Schedule 5 paragraph 2 of the Order and for the Licensee to be informed of any escapes of gas in respect of which it may have such obligations;

(b)
the securing of adequate publicity for the service and its telephone number, having regard, in particular, to the special needs of blind or partially sighted persons.

2.8.2
Prevention of gas escapes
Where any gas escapes from the Network the Licensee shall, as soon as reasonably practicable of being informed of the escape, attend the place where gas is escaping and the Licensee shall take all necessary steps to prevent an escape of gas from any part of the Network or otherwise in any premises within 12 hours of receiving a report of such an escape (or of earlier becoming aware of the same); and subject to Condition 2.8.3, the Licensee shall make arrangements whereby, in preventing an escape of gas in any premises to which it conveys gas:

(a)
the prevention is effected, so far as it is reasonably practicable and safe to do so:

(i)
in such a way as to maintain the supply of gas to those premises and to appliances designed for use by domestic consumers for heating or cooking;

(ii)
by carrying out any appropriate minor appliance repairs; and

(iii)
by a person adequately trained in recognising the signs of leakage of carbon monoxide and instructed to report any such signs to the owner or occupier of the premises; and 

(b)
if further repair work is required, information is given to the owner or occupier of the premises or, in their absence, left at the premises as to persons in the locality who are permitted pursuant to regulations under the Health and Safety at Work (Northern Ireland) Order 1978 to perform repairs on gas fittings.

2.8.3
Carrying out of work
Nothing in Condition 2.8.2 shall oblige the Licensee to carry out any work which cannot be completed within 30 minutes of entering the premises for the purpose of preventing the escape or would use materials costing more than £4.00 adjusted annually in line with the retail price index from September 1996.

2.8.4
Special arrangements for pensioners, etc
Unless it has already done so, the Licensee shall make arrangements whereby, so far as is reasonably practicable, the occupier of any premises to which gas is conveyed by the Licensee who:

(a)
is a domestic consumer;

(b)
is chronically sick, disabled or of pensionable age;

(c)
does not share the occupancy of the premises with any person who is not chronically sick, disabled or of pensionable age or a minor; and

(d)
is included in the list of domestic consumers information in respect of which has been provided to the Licensee by any other gas supplier under the conditions of that party's licence or exemption;

is not deprived of adequate heating and cooking facilities where the conveyance of gas to those premises has been disconnected for the purpose of averting danger to life or property.

2.8.5
Modification of arrangements
The Licensee shall maintain the arrangements made by it in relation to the matters referred to in Condition 2.8.4, with such modifications to which the Authority consents.

2.8.6
Application of Condition 2.8.7
Condition 2.8.7 shall apply in relation to:

(a)
non-domestic consumers who are supplied with gas on terms on which the supply of gas may only be interrupted or reduced in the case of a network emergency or in pursuance of directions given under section 2(1)(b) of the Energy Act 1976; and

(b)
the premises of such non-domestic consumers.

2.8.7
Priority for maintenance of supply
Where the Licensee considers that, for reasons of safety (unrelated to particular premises or a particular locality), the conveyance of gas to any non-domestic consumer to whom this Condition applies needs to be interrupted, reduced or restricted, it shall, so far as is reasonably practicable in the circumstances having regard to the over-riding importance of safety :

(a)
when interrupting or restricting the conveyance of gas,

give priority to the maintenance of the conveyance of gas to premises of consumers on the priority list required by Condition 2.8.9

2.8.8
Consultation with the Department
Where the reasons of safety referred to in Condition 2.8.7 relate to the whole or a substantial part of Northern Ireland or there is a significant shortage of gas affecting the whole or a substantial part of Northern Ireland, the Licensee shall consult with the Department on the taking of any such steps as are mentioned in Condition 2.8.7 (a) or (b) and, so far as is reasonably practicable in the circumstances having regard to the over-riding importance of safety, shall do so before taking any such steps.

2.8.9
Priority List
The Licensee shall:

(a)
unless it has done so before being licensed, establish a list of non-domestic consumers who should be given priority as respects the maintenance of the conveyance of gas to their premises; and

(b)
review, and so far as appears appropriate, amend the list from time to time, after consultation with relevant gas suppliers, and, without prejudice as aforesaid, shall conduct such a review and make any such amendments on being directed so to do by the Department;

and, if the Department has designated criteria to be taken into account when such a list is established or revised, the Licensee shall so take account of those criteria.

2.8.10
Determination by the Department
Any question arising under this Condition as to whether a particular non-domestic consumer satisfies the designated criteria shall be determined by the Department.

Condition 2.9:  Standards of Performance

2.9.1
Licensee to take steps for the achievement of performance standards
The Licensee shall establish, unless it has done so before the coming into effect of this licence, and shall diligently take all reasonable steps for the achievement of standards of performance ("the established standards") relating to:

(a)
the connection of the premises of domestic consumers to be supplied with gas to the Network and the maintenance of such connections;

(b)
the arrangements made under Condition 2.8.4;

(c)
the prevention of escapes of gas in or into the premises of domestic consumers.

2.9.2
Visits to premises, etc
The established standards shall, in particular:

(a)
govern the making of visits to premises and the response to complaints and enquiries made in person, by telephone, in writing or otherwise in respect of the matters specified in Condition 2.9.1; and

(b)
take into account the interests of those who are chronically sick, disabled or of pensionable age.

2.9.3
Report to Authority and General Consumer Council
As soon as is reasonably practicable after the end of each year ending on 31 December, the Licensee shall submit to the Authority and General Consumer Council a report dealing with the matters mentioned in Conditions 2.9.1 and 2.9.2 which shall include a comparison of the Licensee's performance against the established standards in relation to that year and shall:

(a)
make public the report so submitted in such manner as will in the reasonable opinion of the Licensee secure adequate publicity for it; and

(b)
send a copy of it free of charge to any person requesting one

except that, in performing the obligations under Conditions 2.9.3(a) and (b), the Licensee shall ensure that individual consumers cannot readily be identified except where they have consented.

Condition 2.10:  Maintenance of Records

2.10.1
Recorded information
The Licensee shall hold in an appropriate form recorded information, insofar as the Licensee is reasonably able to acquire it, as to:

(a)
every premises and pipe-line system to which gas has been conveyed by means of the Network during the relevant period;

(b)
every third party who has arranged with the Licensee for gas to be conveyed by means of the Network at any place referred to in Condition 2.10.1(a) during the relevant period;

(c)
insofar as the Licensee has been furnished with the information, in respect of each premises referred to in Condition 2.10.1(a) every gas supplier who has supplied during the relevant period gas which has been conveyed to those premises by means of the Network;

(d)
insofar as the Licensee has been furnished with the information, the ownership of every meter first installed after the outlet of the final control valve of the service pipe at any premises referred to in Condition 2.10.1(a) for ascertaining the quantity of gas conveyed to the premises by means of that system during the relevant period;

(e)
any information contained in a notice given to the Licensee under any regulations made by the Authority under Article 22 of the Order during the relevant period; and

(f)
any information which has been provided to the Licensee by any other licence or exemption holder whether directly or indirectly pursuant to the conditions of his licence or exemption. 

2.10.2
Additional definition
In this Condition, "the relevant period" means the preceding five years or such shorter period to which the Authority may consent in respect of any of the above requirements.

Condition 2.11:  Powers of Licensee under Article 13 of the Order

2.11.1
The provisions of:

(a)
Schedule 2; and

(b)
Schedule 3;

of the Order shall apply to the Licensee.

Condition 2.12:  Network Forecasts

2.12.1
Network Forecasts
The Licensee shall comply with a direction given by the Authority to prepare a statement in such form as may be specified in the direction giving, for the year commencing on 5th September 2008 and each year thereafter, with respect to each of the 10 succeeding years for the remaining term of this licence such information as to forecasts of:

(a)
the use to the best of the Licensee's knowledge and belief, likely to be made of the Network or any part of the Network by persons authorised to convey, store or supply gas under Article 8 of the Order (including the Licensee and any affiliate or related undertaking of the Licensee); and 

(b)
the likely developments to the Network which the Licensee expects from time to time to be taken into account in determining the charges for making connections to that system and for entering into arrangements for the conveyance of gas; 

as will assist a person seeking to connect a pipe-line of his to the Network or enter into arrangements for the conveyance of gas in identifying and evaluating the opportunities for so doing.

2.12.2
Revised Network forecasts
Except in so far as the Authority consents to the Licensee not doing so, the Licensee shall, on an annual basis, prepare a revision of any statement prepared under Condition 2.12.1 so as to ensure that, so far as reasonably practicable, the information in the revised statement is up to date.

2.12.3
Provision and publication of forecasts
The Licensee shall, subject to any requirement to comply as is appropriate with the listing rules (within the meaning of Part IV of the Financial Services Act 1986) of the Stock Exchange and with Condition 2.12.4:

(a)
furnish the Authority with a copy of the statement prepared under Condition 2.12.1 and of each revision of the statement prepared under Condition 2.12.2;

(b)
in such form and manner as the Authority may direct, publish a description of the statement and of each revision; and 

(c)
send a copy of the statement and of each revision to any person who asks for one on payment of a charge in respect of the cost incurred by the Licensee in complying with this requirement which does not exceed such amount as the Authority may from time to time direct.

2.12.4
Particular interests
In complying with the requirements of Condition 2.12.3 (b) and (c), the Licensee shall have regard to the need for excluding, so far as practicable:

(a)
any matter which relates to the affairs of an individual, where the publication of that matter would or might seriously and prejudicially affect the interests of that individual; and

(b)
any matter which relates specifically to the affairs of a particular body of persons, whether corporate or unincorporated where publication of that matter would or might seriously and prejudicially affect the interests of that body.

2.12.5
Determination by Authority of particular interests
Except in so far as the Authority consents to the Licensee not doing so, the Licensee shall refer for determination by the Authority any question as to whether any matter seriously and prejudicially affects the interests of an individual or a body of persons.

Condition 2.13: Capacity Booking
2.13.1
Licensee to maintain conveyance arrangements

Unless the Authority otherwise directs, the Licensee shall in respect of each Gas Year hold rights, in respect of use by the Licensee of capacity in the pipeline system of Other Network Operators, where such rights are available to the Licensee pursuant to and in accordance with the arrangements made by the Network Operators for such purposes, that are at least equal to the Forecast Network Capacity Requirement. 

2.13.2
Forecast Network Capacity Requirement Definition

Forecast Network Capacity Requirement means the amount of capacity required to ensure that sufficient gas can be conveyed to meet daily firm demand from Network Consumers, which having regard to historical weather and other data derived from at least the previous 50 years and to representations made by Gas Suppliers in accordance with the procedures set out at Condition 2.13.3, is likely to be exceeded only in 1 year out of 20 years

2.13.3
Annual Consultation


Unless the Authority otherwise directs;

(a)     no later than 21st February thereafter, the Licensee shall publish a draft statement of its best estimate of Forecast Network Capacity Requirement in the following Gas Year which, having regard to historical weather and other data from at least the previous 50 years, is likely to be exceeded only in 1 year out of 20 years in such form and manner as the Authority may direct and send a copy of the statement to any person who asks for one on payment of a charge in respect of the cost incurred by the Licensee in complying with this requirement which does not exceed such amount as the Authority may from time to time direct; and

(b)   no later than 21st March thereafter, the Licensee shall publish a final statement of the matters referred to in Condition 2.13.3(a)(i) above, having regard, in addition to the considerations referred to in that Condition, to any representations received by it within 21 days of the publication of the draft statement.

Additional Definitions

In this Condition:

“daily firm demand” 


means the peak aggregate daily demand for gas by Network Consumers from time to time which might reasonably be expected after the supply of gas to each such consumer had been interrupted or reduced to the extent that is permitted under any contract between that consumer and its Gas Supplier;

“day” 




means a period beginning at 6am on one day and ending immediately before 6am on the following day and “daily” shall be construed accordingly; and

“Network Consumers”


means all those persons located within the Licensed Area who are supplied with gas from the Network; and

“Other Network Operators”

means a person licensed to convey gas under Article 8(1)(a) of the Order or exempted from the requirement to be licensed to convey gas under Article 7(1) of the Order, other than the Licensee

“Gas Year”




means the period of time beginning at 06:00 hours on 01 October in any calendar year and ending at 06:00 hours on 01 October in the next succeeding calendar year;

PART 2A
STANDARD CONDITIONS APPLICABLE TO THE CONVEYANCE OF GAS BY DESIGNATED PIPELINE OPERATORS
Part 2 of the Licence incorporate the standard conditions the standard conditions applicable to the conveyance of gas by designated pipeline operators set out in Part 2A of the standard conditions of licences for the conveyance of gas.

Condition 2A.1 – Interpretation and Construction

2A.1.1

Definitions

In Part 2A of this Licence, except where expressly stated to the contrary and unless the context otherwise requires, the following terms shall have the meanings ascribed to them below:

	“Actual Figures” 
	means the Annual Exit Quantity and the Actual Firm Capacity figures to be provided by the Licensee to the Authority under Condition 2A.2.3.2(a);

	“Actual Firm Capacity”
	means the aggregate of GS Firm Capacity which has been held by Gas Suppliers in respect of a Gas Year and in respect of Exit Points on the Designated Network;

	“Actual Required Revenue”
	as the context requires, shall have the meaning ascribed to that term in the Special Conditions of this Licence or the meaning ascribed to it in the relevant licence of each Designated Pipe-line Operator;

	“Annual Exit Quantity”
	means the aggregate of all Gas Suppliers’ Exit Quantities in respect of a relevant Gas Year and in respect of Exit Points on the Designated Network;

	”Auxiliary Payment”  
	means any sum (whether or not contingent) in addition to aggregate Monthly Postalised Payments which a PS Gas Supplier is committed to pay on an annual basis in respect of Minimum Quantity Value;

	“Business Day”
	means a day, other than a Saturday or Sunday, on which banks are open for ordinary banking business in Belfast;

	“Capacity Percentage”
	shall have the meaning ascribed to that term in Condition 2A.2.5.2(a);

	“Capacity Reconciliation Payment”
	means a charge or a payment, as the context requires, made by the Licensee to each of its Gas Suppliers in respect of the difference between the Forecast Postalised Capacity Charge and the Year-End Postalised Capacity Charge applied to a Gas Year;

	“Commodity Percentage”
	shall have the meaning ascribed to that term in Condition 2A.2.5.1(a);

	“Commodity Reconciliation Payment”
	means a charge or a payment as the context requires, made by the Licensee to each of its Gas Suppliers in respect of the difference between the Forecast Postalised Commodity Charge and the Year-End Postalised Commodity Charge applied to a Gas Year;

	“Credit Committee”
	means the committee which is convened and operates in accordance with the Terms of Reference;

	“Debt Entitlement”
	shall have the meaning ascribed to that term in Condition 2A.6.1.2(b);

	“Debt Notice”
	means a notice issued by the PSA as contemplated by Condition 2A.4.3.1(f);

	“Debt Notice Date”
	means the date on which the PSA shall issue the Debt Notice each month as contemplated by Condition 2A.4.3.1(f), being the eighth Business Day in the relevant month;

	“Debt Payment”
	means a charge payable by a PS Gas Supplier in respect of PS Notified Debt as contemplated by Condition 2A.3.4 and as detailed in the applicable Debt Notice;

	“Debt Repayment”
	means a repayment payable to a PS Gas Supplier in respect of a Recovery as contemplated by Condition 2A.3.4.3(ii) and as detailed in the applicable Debt Notice;

	“Designated Network”
	means such part(s) of the Licensee’s network as is or are designated from time to time pursuant to the Designation Order;

	“Designated Pipe-line Operator”
	means a person licensed to convey gas under Article 8(1)(a) of the Order through the Postalised System, including the Licensee;

	“Designated Pipe-line Operators Agreement”
	shall have the meaning ascribed to that term in Condition 2A.6.2.1;

	“Designation Date”
	means the date specified in a Designation Order on which any part of the Licensee’s network shall be designated as postalised;

	“Designation Order”
	means an order made pursuant to Article 59 of the Energy (Northern Ireland) Order 2003 designating gas pipe-lines comprised within the Licensee’s network as being subject to a common tariff;

	“Directions”
	shall have the meaning ascribed to that term in Condition 2A.3.2;

	“Distribution Business”
	means, where applicable, a Separate Business of the Licensee which carries on the business of conveyance of gas through distribution pipe-lines and which, with the Authority’s consent, may hold Firm Capacity;

	“Due Date”
	means the date on which payment of an invoice in respect of any PS Transmission Payment falls due, being the  tenth Business Day in the month next after the month in which the relevant invoice was issued and shall be stipulated in the Network Code;

	“Exit”, “Exiting”
	or forms thereof, refers to the offtaking of gas at an Exit Point; 

	“Exit Point”
	means a point on the Designated Network at which gas is offtaken from the Designated Network by a Gas Supplier, which is not a Transit Point and which constitutes an Exit Point under the Network Code;

	“Exit Quantity”
	means the total quantity of gas, (measured in kWh) allocated to the Licensee’s relevant Gas Supplier in respect of an Exit Point within a certain period, or any applicable Minimum Quantity Value in respect of such period, if higher;

	“Firm Capacity”
	means, at any relevant time in respect of a Gas Supplier, capacity (in kWh/day) held at such time by such Gas Supplier on a firm basis in respect of an Exit Point in accordance with the provisions of the Network Code and in respect of a Gas Year (or any part thereof); except that if any Minimum Capacity Value in respect of such period and such Gas Supplier is greater than such held capacity then the Firm Capacity deemed to be held by such Gas Supplier shall be that Minimum Capacity Value;

	“Forecast Annual Quantity”
	shall have the meaning ascribed to that term in Condition 2A.2.3.1(a)(i);

	“Forecast Figures”
	shall mean such figures as are notified to the Authority under Condition 2A.2.3.1(a) as amended by any notice given by the Authority under Condition 2A.2.3.1(e), or such figures as are determined by the Authority under Condition 2A.2.3.1(g), as appropriate;

	“Forecast Postalisation Formulae”
	means the formulae set out in Condition 2A.2.5;

	“Forecast Postalised Capacity Charge”
	means a charge in respect of each kWh/day of Initial Firm Capacity held by the Licensee’s Gas Suppliers in respect of an Exit Point in a Gas Year which shall be calculated in accordance with Condition 2A.2.5.2; 

	“Forecast Postalised Charges”
	means a Forecast Postalised Commodity Charge and a Forecast Postalised Capacity Charge;

	“Forecast Postalised Commodity Charge”
	means a charge in respect of each kWh of gas allocated to the Licensee’s Gas Suppliers for Exit from the Designated Network in a Gas Year which shall be calculated in accordance with Condition 2A.2.5.1;

	“Forecast Required Revenue”
	as the context requires, shall have the meaning ascribed to that term in the Special Conditions of this Licence;

	“Forecast Supplier Quantity”
	means the quantity of gas which a Gas Supplier forecasts it will Exit from the Designated Network in a given period, provided that, if in relation to a Gas Supplier such quantity is less than any applicable Minimum Quantity Value, the Forecast Supplier Quantity in relation to such Gas Supplier shall be such Minimum Quantity Value;

	“Gas Supplier”
	means any person authorised by licence under Article 8 of the Order or by exemption under Article 7 of the Order to supply gas, (including the Licensee as so authorised or exempted) and who is entitled to Exit gas from the Designated Network or any person who is not so authorised, but with the Authority’s consent either: (i) holds Firm Capacity; or (ii) is entitled to Exit gas from the Designated Network as if it were a Gas Supplier, but shall not include the Licensee if and to the extent that it is providing balancing gas in respect of any part of the Postalised System;

	“Gas Year”
	means the period of time beginning at 06:00 hours on 01 October in any calendar year and ending at 06:00 hours on 01 October in the next succeeding calendar year;

	“GS Annual Exit Quantity”
	shall have the meaning ascribed to that term in Condition 2A.2.6.3(b);

	“GS Firm Capacity”
	means the Firm Capacity held by a Gas Supplier in respect of all Exit Points on the Designated Network in a Gas Year multiplied in each case by the aggregate number of months in respect of which such Firm Capacity is held in such Gas Year and divided by 12;

	“Initial Firm Capacity”
	means the total of all Firm Capacity held by the Licensee’s Gas Suppliers in respect of a Gas Year as at the last Business Day of June preceding such Gas Year except the Gas Year commencing 01 October 2004 where Initial Firm Capacity shall mean the total of all Firm Capacity (in kWh/day) in respect of a Gas Year, such figure to be determined by the Authority no later than 30 September 2004;

	“Invoice Date”
	means the tenth Business Day in a month;

	“kWh”
	means 3,600,000 joules as defined in ISO 1000-1981(E);

	“LIBOR”
	means the sterling London Interbank Offered Rate as published in the Financial Times from time to time;

	“MDQ”
	means the maximum quantity of gas which may be offtaken from an Exit Point by a Gas Supplier in any day in respect of the Firm Capacity held by that Gas Supplier under the Network Code;

	“Minimum Capacity Value”
	means any minimum quantum of capacity (in kWh/day) in respect of which a PS Gas Supplier is obliged under contract to the Licensee or to any other Designated Pipe-line Operator to pay transmission charges in respect of a Gas Year;

	“Minimum Quantity Value”
	means any minimum quantity of gas (in kWh) in respect of which a PS Gas Supplier is obliged under contract to the Licensee or to any other Designated Pipe-line Operator to pay transmission charges in respect of a Gas Year or part thereof;

	“Monthly Debt Payment Entitlement”
	means the entitlement of a Designated Pipe-line Operator in respect of the Net Debt Position in a month, calculated in accordance with Condition 2A.6.1.2(b);

	“Monthly Distribution”
	has the meaning ascribed in Condition 2A.6.1.4, 

	“Monthly Entitlements”
	means Monthly Postalised Entitlements and Monthly Debt Payment Entitlements;

	“Monthly Postalised Capacity Payment”
	means an amount to be invoiced monthly by the Licensee to each of its Gas Suppliers in accordance with Condition 2A.2.5.2(b);

	“Monthly Postalised Commodity Payment”
	means an amount to be invoiced monthly by the Licensee to each of its Gas Suppliers in accordance with Condition 2A.2.5.1(b);

	“Monthly Postalised Entitlement”
	means the entitlement of a Designated Pipe-line Operator in respect of Monthly Postalised Payments and any Auxillary Payment payable into the PoT Account in a month, calculated in accordance with Condition 2A.6.1.2(a)(i);

	“Monthly Postalised Payments”
	means Monthly Postalised Commodity Payments and Monthly Postalised Capacity Payments;

	“Net Debt Position”
	means a balance calculated in respect of a month with reference to PS Notified Debt and Recoveries in accordance with Condition 2A.3.4.3 and in respect of which a Debt Payment or Debt Repayment may be made;

	“Non Payment Month”
	means a month in which a relevant PS Non-Payment occurred;

	“Postalised Charges”
	means the Forecast Postalised Charges and/or the Year-End Postalised Charges as the case may be;

	“Postalised System” or “PS”
	means the system comprising all gas pipe-lines designated as being subject to a common tariff pursuant to all orders made pursuant to Article 59 of the Energy (Northern Ireland) Order 2003 in force at such time;

	“PoT Account”
	shall have the meaning ascribed to that term in Condition 2A.5.3.1(a);

	“Primary DPO”
	means the Designated Pipe-line Operator holding a licence to convey gas in respect of a part of the Postalised System on which the PS Gas Supplier is entitled to exit gas; 

	“PSA”
	shall have the meaning ascribed to that term in Condition 2A.4.1.1;

	“PS Actual Required Revenue (PSARR)”
	means, in respect of a Gas Year, the sum of all Actual Required Revenues in respect of such Gas Year;

	“PSA Agreement”
	shall have the meaning ascribed to that term in Condition 2A.4.1.1;

	“PSA Functions”
	shall have the meaning ascribed to that term in Condition 2A.4.3.1;

	“PS Actual Firm Capacity”
	shall have the meaning ascribed to that term in Condition 2A.2.6.2;

	“PS Annual Exit Quantity”
	shall have the meaning ascribed to that term in Condition 2A.2.6.1;

	“PS Forecast Annual Quantity”
	shall have the meaning ascribed to that term in Condition 2A.2.5.1;

	“PS Forecast Required Revenue (PSFRR)”
	means in respect of a Gas Year the sum of all Forecast Required Revenues as such term is defined in each Respective Licence in respect of all Designated Pipe-line Operators in respect of such Gas Year;

	“PS Gas Supplier”
	means any person who is entitled to exit gas from the Postalised System; 

	“PS Initial Firm Capacity”
	shall have the meaning ascribed to that term in Condition 2A.2.5.2;

	“PS Non-Payment”
	means:

(i)
the failure of a PS Gas Supplier to pay into the PoT Account  all or part of the PS Transmission Payments due from it by the Due Date, or the clawback by an administrator or liquidator of the amount of any payment (or part of such payment) made into the PoT Account by a PS Gas Supplier in respect of a PS Transmission Payment; or

(ii)
the amount of PS Transmission Payments which the relevant PS Gas Supplier has failed to pay or the amount which is subject to clawback by an administrator or liquidator

as the context requires but shall not apply to any sums due under the Network Code upon termination of a PS Gas Supplier’s Accession Agreement in respect of periods after the date of termination;

	“PS Notified Debt” 
	means, at any time, the aggregate of PS Non-Payments, excluding any VAT element, which are at that time or were prior to that time the subject of a notification by a Designated Pipe-line Operator to the PSA as contemplated in Condition 2A.3.4.1 of such Designated Pipe-line Operator’s licence; 

	“PS Transmission Payments”
	means any amount payable by a PS Gas Supplier in respect of the provision of gas conveyance services on the Postalised System under Conditions 2A.2.2.1 (Monthly Postalised Payments); 2A.2.2.2 (Debt Payments); and 2A.2.2.3 (Reconciliation Payments); 2A.2.5.1(c) (Auxiliary Payments) and 2A.2.6.4 (Supplemental Payments) under each Designated Pipe-Line Operator’s Respective Licence;

	“Quantity Figures”
	shall have the meaning ascribed to that term in Condition 2A.2.3.1(b);

	“Quarter”
	means each successive three calendar month period in a Gas Year, the first of which shall run from and including 06:00 hours 01 October until 06:00 hours 01 January in that Gas Year; and “Quarterly” shall be construed accordingly;

	“Quarterly Exit Quantity”
	means the aggregate of Exit Quantities in a Quarter;

	“Reconciliation Payment”
	means the Capacity Reconciliation Payment and the Commodity Reconciliation Payment;

	“Reconciliation Payment Formulae”
	means the formulae contained in Condition 2A.2.6.3 in accordance with which Reconciliation Payments shall be calculated;

	“Recovery” 
	means any amount (other than a Debt Payment) paid by or on behalf of a PS Gas Supplier either directly into the PoT Account or to a Designated Pipe-line Operator and subsequently paid by that  Designated Pipe-line Operator into the PoT account, in full or partial satisfaction of any PS Notified Debt attributable to that PS Gas Supplier;

	“Relevant Charge Date”
	shall have the meaning ascribed to that term in Condition 2A.2.5.4;

	“Respective Licence”
	means in respect of each of the Designated Pipe-line Operators the licence for the conveyance of gas granted to it pursuant to Article 8(1) of the Order or that part of a combined licence relating to the conveyance of gas;

	“Second Due Date”
	means, in respect of a PS Non-Payment which occurred in a Non-Payment Month, the fifteenth Business Day after the respective Due Date as stipulated in the Network Code; 

	“Separate Business”
	means each of the following businesses of the Licensee (as appropriate):

(i)
the conveyance of gas through a transmission pipe-line pursuant to a licence granted in accordance with Article 8(1)(a) of the Order;

(ii)
the distribution of gas through distribution pipe-lines pursuant to a licence granted in accordance with Article 8(1)(a) of the Order; and

(iii)
the supply of gas pursuant to a licence granted in accordance with Article 8(1)(c) of the Order

each taken separately from one another and from any other business of the Licensee or any affiliate or related undertaking of the Licensee;

	“Supplemental Payment”
	means any sum (whether or not contingent) in addition to aggregate Monthly Postalised Payments which a PS Gas Supplier is committed to pay on an annual basis in respect of transmission through the Postalised System and which is calculated otherwise than on the basis of a minimum quantity of gas or minimum quantum of capacity;

	“Supply Business”
	means, where applicable, the Separate Business of the Licensee which carries on the business of the supply of gas;

	“Termination Payments”
	means any amount payable on the termination of a Gas Supplier’s Accession Agreement under the terms of the Network Code;

	“Terms of Reference”
	means the terms of that name appended to the Network Code which govern the operation of the Credit Committee;

	“Total Monthly Payments”
	shall have the meaning ascribed to that term in Condition 2A.3.4.3;

	“Transit”, “Transiting”
	or forms thereof, refers to the conveyance of gas through the Designated Network to another part of the Postalised System;

	“Transit Point”
	means a point of interconnection between the Designated Network and another pipe-line forming part of the Postalised System;

	“Trust and Account Bank Agreement”
	means the agreement in the form approved by the Authority and made between the Designated Pipe-line Operators, the Trustee and account bank which governs the operation of the PoT Account;

	“Trustee”
	shall have the meaning ascribed to that term in Condition 2A.5.1.1;

	“Trustee Functions” 
	shall have the meaning ascribed to that term in Condition 2A.5.3.1; 

	“Undesignated Network”
	means such part(s) of the network as is or are not from time to time comprised in the Designated Network;

	“Unrecovered Postalisation Payments”
	shall have the meaning ascribed to that term in Condition 2A.4.3.1(l);

	“VAT Distributions”
	means distributions made by the Trustee on the instructions of the PSA from the PoT Account as calculated in accordance with condition 2A.4.3.1 (d);

	“Year-End Amount”
	shall have the meaning ascribed to that term in Condition 2A.6.1.3;

	“Year-End Postalisation Formulae”
	means the formulae set out in Condition 2A.2.6;

	“Year-End Postalised Capacity Charge”
	means a charge applicable to each kWh/day of Firm Capacity held by each Gas Supplier for Exit from any part of the Designated Network in respect of a Gas Year in accordance with Condition 2A.2.6.2;

	“Year-End Postalised Charge”
	means the Year-End Postalised Capacity Charge and the Year-End Postalised Commodity Charge; and

	“Year-End Postalised Commodity Charge”
	means a charge applicable to each kWh of gas allocated to each Gas Supplier in respect of an Exit Point during a Gas Year in accordance with Condition 2A.2.6.1.


2A.1.2

Interpretation

In Part 2A all capitalised terms shall have the meaning ascribed to them in such part, notwithstanding any other definition of any such term elsewhere in the Licence.  Capitalised terms within Part 2A which are not defined within such part shall have the meaning ascribed to them elsewhere in the Licence.

2A.1.3

Provision of Information

Nothing in Part 2A shall require the Licensee to produce any information or provide any document to any other party which the Licensee could not be compelled to produce or provide in any civil proceedings.

2A.1.4

Units of Measurement

For the avoidance of doubt: 

(a)
the Licensee shall be entitled to invoice for any Postalised Charges in the unit of Mwh or Mwh/day, subject to the Authority’s consent; and

(b)
where any measurement is to be expressed in Kwh or Kwh/day the Licensee may satisfy such obligations by using the Kwh or Kwh/day equivalent of a measurement expressed in Mwh or Mwh/day as the case may be.

Condition 2A.2 – Postalisation Charges

2A.2.1

Charges on the Designated Network
2A.2.1.1
In respect of the Gas Year commencing on or after the Designation Date and each Gas Year or part of a Gas Year thereafter for so long as and to the extent that a Designation Order is and remains in force in respect of all or part of the network, the Licensee shall be subject to the provisions of this Part 2A.

2A.2.1.2
The Licensee shall require all of its Gas Suppliers to make all payments in settlement of PS Transmission Payments, Termination Payments and all Recoveries into the PoT Account.  For the avoidance of doubt, PS Transmission Payments shall include any relevant Termination Payments payable in respect of PS Transmission Payments relating to the Gas Year in which termination occurs.

2A.2.1.3
The Licensee shall pay all sums which it receives directly from, or on behalf of, any of its Gas Suppliers in respect of PS Transmission Payments and Recoveries into the PoT Account.

2A.2.1.4
Where the Licensee has a Distribution Business and/or a Supply Business it shall for the purposes of this Condition 2A deal with such Distribution Business and/or Supply Business as if each such Separate Business were a third party Gas Supplier, including but not limited to providing or procuring forecasts relating to each such Separate Business, issuing invoices to each such Separate Business relating to PS Transmission Payments and maintaining appropriate records of all dealings with each such Separate Business.

2A.2.2 

Charging methodology for the conveyance of gas 

2A.2.2.1
Subject to Condition 2A.2.2.5, the Licensee shall charge each of its Gas Suppliers in respect of the Exit of gas from, and holding of capacity on, the Designated Network the Monthly Postalised Payments in respect of each month or part thereof in a Gas Year in accordance with the terms of this Licence and the applicable provisions of the Network Code.

2A.2.2.2
The Licensee shall charge each of its Gas Suppliers any Debt Payment payable by them in accordance with any Debt Notice; and shall reduce any relevant invoice in respect of Monthly Postalised Payments by the amount of any Debt Repayment in accordance with any Debt Notice in each case in accordance with the terms of this Licence and the applicable provisions of the Network Code.

2A.2.2.3
On or before the 10th Business Day in December following the end of each Gas Year in respect of which the Licensee has charged Monthly Postalised Payments to a Gas Supplier pursuant to Condition 2A.2.2.1 the Licensee shall, subject to Condition 2A.2.2.5, charge to such Gas Supplier any Supplemental Payment, and charge or repay (as appropriate) to such Gas Supplier a Commodity Reconciliation Payment and a Capacity Reconciliation Payment applicable in respect of that Gas Year calculated in accordance with the Reconciliation Payment Formulae in Condition 2A.2.6.3.

2A.2.2.4
Unless the Authority otherwise expressly consents in writing the Licensee shall apply no charge on the Postalised System other than the PS Transmission Payments or as otherwise permitted under the Licence or the Network Code.

2A.2.2.5
The Licensee shall acknowledge that each PS Gas Supplier’s obligation to pay PS Transmission Payments shall be consideration for the allocation by the Licensee to such PS Gas Supplier, their nominee or agent (such nominee or agent to be a PS Gas Supplier or otherwise approved by the Authority) of both Firm Capacity at a Transit Point on the Designated Network and the relevant quantity of gas for exit at a Transit Point for the purpose of the Transit of such gas.

2A.2.3

Duty to provide forecasts and information relating to the calculation of the Postalised Charges

2A.2.3.1
Forecasts and information relating to following Gas Years
(a)
For the purpose of Condition 2A.2.5, the Licensee shall use its reasonable endeavours, in each Gas Year, to provide the following forecasts and information in respect of the next Gas Year (“GY”) and each of the following four Gas Years inclusive (“GY+1” to “GY+4” respectively) (the “Forecast Figures”) to the Authority no later than the last Business Day in June:

(i)
the total of all Forecast Supplier Quantities in a Gas Year (the “Forecast Annual Quantity”) together with:
(aa)
an explanation of the reasons why any Forecast Annual Quantity in respect of any of the Gas Years GY+1 to GY+4 are expected to be greater or less than the Forecast Annual Quantity in respect of GY;

(bb)
a breakdown of the Forecast Annual Quantities in respect of each Exit Point in each relevant Gas Year; and

(cc)
a breakdown showing the proportions of the Forecast Annual Quantity and aggregated Forecast Supplier Quantities attributable to each Quarter of GY; 

(ii)
the assumptions on which the figures provided pursuant to Condition 2A.2.3.1(a)(i) were based:

(aa)
which for power stations shall include but not be limited to load factors, generation output and efficiency; 

(bb)
which for Gas Suppliers to distribution networks shall include but not be limited to numbers of consumers and average forecast quantity per consumer; 

and in either case shall include an explanation of any material difference between such forecasts for the year GY and the forecast in respect of the then current Gas Year; and

(iii)
the Initial Firm Capacity in respect of GY and a forecast of Initial Firm Capacity in respect of GY+1 to GY+4 inclusive, together, if applicable, with an explanation of the reasons why any forecast is higher or lower than the Initial Firm Capacity figure for GY.

(b)
The Licensee shall use its reasonable endeavours to ensure that all Forecast Figures supplied to the Authority in accordance with Condition 2A.2.3.1(a) are as accurate as possible having regard to the information and forecasts available to the Licensee including that provided by its Gas Suppliers and shall provide to the Authority, with the figures provided under Condition 2A.2.3.1(a)(i) (the “Quantity Figures”), a full explanation as to how they have been calculated. In the event that any such Gas Supplier has failed to provide such information prior to the date specified by 2A.2.3.1(a), the Licensee shall ensure that the Quantity Figures are as accurate as possible having regard to the information and forecasts available to the Licensee and shall inform the Authority which Gas Suppliers have failed to provide the required information.  

(c)
The Licensee shall promptly provide to the Authority such further information or explanation and access to relevant documents and records, in each case as the Authority reasonably requires, in relation to the Quantity Figures.
(d)
The Licensee may fulfil its obligations under this Condition 2A.2.3.1 by providing the relevant information in a joint report with one or more other Designated Pipe-line Operators which shall comply with this Condition 2A.2.3.1 in respect of the Licensee and each such Designated Pipe-line Operator.  

(e)
If, in the Authority’s reasonable opinion, having regard to information and explanations provided by the Licensee and representations made on or before the twelfth Business Day in July by parties which the Authority reasonably considers to have sufficient interest in making such representations (such parties to include the Licensee): 

-
a Forecast Annual Quantity figure does not represent an accurate estimate taking into proper account all relevant information; and/or

-

the assumptions provided in accordance with Condition 2A.2.3.1(a)(ii) are inappropriate; 

the Authority may by notice to the Licensee given on or before the thirteenth Business Day in July of the relevant Gas Year modify the Forecast Annual Quantity, such notice to contain an explanation of the reasons for such modification.  The modified figure set out in any such notice shall be substituted for and for all purposes treated as the Forecast Annual Quantity submitted by the Licensee.

(f)
The Licensee shall, not later than the fifteenth Business Day in July submit the Forecast Figures (adjusted to reflect any modification made by the Authority pursuant to Condition 2A.2.3.1(e)) to the PSA for calculation of the Forecast Postalised Charges in accordance with the PSA Agreement. 

(g)
If the Licensee fails to provide the Forecast Figures in accordance with, and/or by the date specified in, Condition 2A.2.3.1(a) the Authority shall be entitled on or after the thirteenth Business Day in July by written notice to the Licensee and the PSA to determine the Forecast Figures. Forecast Figures so determined may at the Authority’s discretion either:

(i)
reflect the Actual Figures in respect of the previous Gas Year; or

(ii)
be such other figures as the Authority reasonably deems appropriate.

2A.2.3.2
Information relating to previous Gas Year

(a)
In each Gas Year commencing on or after 1st October 2005, for the purpose of Condition 2A.2.6, the Licensee shall submit to the Authority and to the PSA, in each case no later than the tenth Business Day in November, the following information (the “Actual Figures”) for the immediately preceding Gas Year:

(i)
the Annual Exit Quantity in that Gas Year, together with a breakdown of that figure by Exit Point; and

(ii)
the Actual Firm Capacity.

and with the Actual Figures, the Licensee shall provide the Authority and each of the other Designated Pipe-Line Operators with any further information required under any other Condition of this Licence.

(b)
The Licensee shall provide to the Authority such further information or explanation and access to relevant documents and records, in each case as the Authority reasonably requires in connection with its consideration of any differences between the Forecast Figures and the corresponding Actual Figures for the relevant Gas Year. 

(c)
If the Licensee fails to provide the Actual Figures in accordance with, and/or by the date specified in, Condition 2A.2.3.2(a) the Authority shall be entitled to determine the Actual Figures as it reasonably deems appropriate and shall inform the Licensee and the PSA by notice of the Actual Figures so determined. 

2A.2.3.3
Provision of quarterly information

(a)
In respect of each Gas Year commencing on or after the Designation Date, the Licensee shall provide:

(i)
the Authority; and

(ii)
all of the other Designated Pipe-line Operators;

with a breakdown of the Quarterly Exit Quantities by Exit Point for the relevant Quarter and any other information required to be provided by the Licensee on a Quarterly basis under this Licence, no later than 10 Business Days after the end of each Quarter in a Gas Year.

(b)
At the same time as the Licensee provides the figures required under Condition 2A.2.3.3(a), the Licensee shall confirm to the Authority, the other Designated Pipe-line Operators and each of the PS Gas Suppliers whether it is aware of or has reason to believe that the Forecast Figures provided in accordance with Condition 2A.2.3.1(a) for the remainder of the current or any future Gas Years will or may be materially inaccurate.  If the Licensee suspects such material inaccuracy, it shall provide details of the extent of such inaccuracy, and its reasons for such belief.
(c)
The Licensee may fulfil its obligations under this Condition 2A.2.3.3, by submitting, together with one or more other Designated Pipe-line Operators, a joint report which shall comply with this Condition 2A.2.3.3. 

(d)
The Licensee shall provide to each PS Gas Supplier details of the aggregate sum of all Quarterly Exit Quantities (whether in the form of a joint report or otherwise) in respect of each Exit Point on the Designated Network.
2A.2.4

Duty to co-operate with the PSA and other Designated Pipe-line Operators

The Licensee shall co-operate with the PSA and other Designated Pipe-line Operators with a view to facilitating the PSA in complying with its obligations under the PSA Agreement and to facilitating the other Designated Pipe-line Operators in complying with their obligations under Conditions 2A.2 and 2A.4 of their Respective Licences.

2A.2.5

Forecast Postalised Charges

Subject to Condition 2A.2.8, the Forecast Postalised Charges shall be calculated by the PSA and shall comprise a Forecast Postalised Commodity Charge calculated in accordance with Condition 2A.2.5.1 and a Forecast Postalised Capacity Charge calculated in accordance with Condition 2A.2.5.2. 

2A.2.5.1
Forecast Postalised Commodity Charge

(a)
Subject to Conditions 2A.2.5.3, 2A.2.5.4 and 2A.2.8, the Forecast Postalised Commodity Charge to be charged in respect of Gas Year “t” to each Gas Supplier in respect of each kWh of gas allocated to each such Gas Supplier under the Network Code in respect of each Exit Point during that Gas Year shall be calculated in accordance with the following formula:



FPComCt = 
PSFRRt * Commodity Percentage

PS Forecast Annual Quantityt

where:

“FPComCt” means the Forecast Postalised Commodity Charge for Gas Year “t”; 

“Commodity Percentage” means: 

(i)
50% in respect of Gas Years ending on or before 06:00 hours on 01 October 2008; and 

(ii)
25% in respect of Gas Years ending after 06:00 hours on 01 October 2008.

Notwithstanding the above, where the PS Forecast Annual Quantity is zero, the Commodity Percentage shall be 0%.

“PS Forecast Annual Quantityt” means:

the sum of the Forecast Annual Quantities (as that term is defined in each Designated Pipe-line Operator’s Respective Licence) in respect of all PS Gas Suppliers for the relevant Gas Year “t”; and

“PSFRRt” means the PS Forecast Required Revenue for Gas Year “t”.

(b)
A Monthly Postalised Commodity Payment shall be calculated in accordance with the following formula in respect of gas allocated to each Gas Supplier for Exit in respect of the previous month, the components of which shall be applied in respect of month (“m”) in Gas Year “t” and shall be payable by a Gas Supplier “s”:

MPComPsm= 
FPComCt
x 
MEQsm

where 

MPComPsm  means the Monthly Postalised Commodity Payment payable by a Gas Supplier “s” in respect of month “m” of Gas Year “t”;

FPComCt means the Forecast Postalised Commodity Charge applicable in respect of Gas Year “t” in accordance with 2A.2.5.1(a); and

MEQsm means the Exit Quantity allocated to Gas Supplier “s” in respect of an Exit Point and in respect of month “m”.

(c)
If the aggregate of the Monthly Postalised Commodity Payments invoiced or to be invoiced to a Gas Supplier “s” in respect of a Gas Year “t” ((MPComPst) is less than the product of FPComC multiplied by the Minimum Quantity Value in respect of Gas Year “t” for Gas Supplier “s” the Licensee shall invoice to Gas Supplier “s” in accordance with the provisions of this Licence, an Auxiliary Payment calculated by the Licensee as follows:

(FPComCt x Minimum Quantity Valuest ) - (MPComPst
Such Auxiliary Payments shall be included in the invoice for PS Transmission Payments applicable for the last month in Gas Year “t”

(d)
The Forecast Postalised Commodity Charge invoiced to a Gas Supplier “s” in respect of Gas Year “t” or month “m” of Gas Year “t” calculated in accordance with Condition 2A.2.5.1(a) shall be rounded to seven [7] decimal places.

2A.2.5.2
Forecast Postalised Capacity Charge

(a)
Subject to Conditions 2A2.5.3, 2A.2.5.4 and 2A.2.8, the Forecast Postalised Capacity Charge to be charged to each Gas Supplier in respect of each kWh/day of Firm Capacity in respect of a Gas Year shall be calculated in accordance with the following formula:

FPCapCt = 
PSFRRt * Capacity Percentage      

                                                              PS Initial Firm Capacityt

where:

“FPCapC” means the Forecast Postalised Capacity Charge; and

“Capacity Percentage” means:

(i)
50% in respect of Gas Years ending on or before 06:00 hours on 01 October 2008; and 

(ii)
75% in respect of Gas Years ending after 06:00 hours on 01 October 2008.

Notwithstanding the above, where the PS Forecast Annual Quantity is zero, the Capacity Percentage shall be 100%.

“PS Initial Firm Capacityt” means:

the sum of the Initial Firm Capacity (as that term is defined in each Designated Pipe-line Operator’s Respective Licence) held by PS Gas Suppliers for the relevant Gas Year “t”. 

“PSFRRt ” means the PS Forecast Required Revenue for Gas Year “t” .

(b)
A Monthly Postalised Capacity Payment shall be calculated in accordance with the following formula in respect of the Firm Capacity held by each Gas Supplier, the components of which shall be applied in respect of month “m” in Gas Year “t”and shall be payable by a Gas Supplier “s”:

MPCapPs = 
FPCapCt
x 
FCs
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where 

MPCapPs  means the Monthly Postalised Capacity Payment payable by a Gas Supplier “s” in respect of month “m” of Gas Year “t”;

FPCapCt means the Forecast Postalised Capacity Charge applicable in respect of Gas Year “t” in accordance with 2A.2.5.2(a); and

FCs means the Firm Capacity held by a Gas Supplier “s” in respect of Gas Year “t”. 

(c)
The Forecast Postalised Capacity Charge invoiced to a Gas Supplier “s” in respect of Gas Year “t” or month “m” of Gas Year “t” calculated in accordance with Condition 2A.2.5.2(a) shall be rounded to five [5] decimal places
2A.2.5.3
Emergency Events
If at any point in the period from the date of provision of the Forecast Figures for the next Gas Year referred to in Condition 2A.2.3.1 to the start of the next Gas Year an unforeseen event occurs which the Authority believes is likely materially to affect the Forecast Figures for that next Gas Year the Authority may at its discretion by notice to the Licensee and the PSA adjust the Forecast Figures in respect of such next Gas Year to reflect the effect of such event.  The Forecast Postalised Charges for such next Gas Year shall be calculated by the PSA in accordance with such adjusted figures. 

2A.2.5.4
Amendment to Forecast Postalised Charges

If at any date during any Gas Year (“Relevant Charge Date”) the Department issues a Designation Order, or if any Designated Pipe-line Operator ceases to be a Designated Pipe-line Operator, unless the Authority determines otherwise:

(a)
the Forecast Postalised Charges shall be recalculated with effect from the Relevant Charge Date; and

(b)
the Year-End Postalised Charges shall be calculated in respect of the period up to the Relevant Charge Date and the period following the Relevant Charge Date

in each case as determined by the Authority so that an appropriate proportion only of the Forecast Required Revenue of the relevant Designated Pipe-line Operator (as defined in that Designated Pipe-line Operator’s Respective Licence) shall be taken into account before and after the Relevant Charge Date and such adjustments as the Authority considers appropriate shall be made to the PS Forecast Annual Quantity, PS Annual Exit Quantity, PS Initial Firm Capacity, PS Forecast Required Revenue, and PS Actual Firm Capacity, and notified to the Designated Pipe-Line Operators and the PSA.  

2A.2.6

Year-End Postalised Charges

The Year-End Postalised Charges shall comprise a Year-End Postalised Commodity Charge calculated in accordance with Condition 2A.2.6.1 and a Year-End Postalised Capacity Charge calculated in accordance with Condition 2A.2.6.2  in each case calculated by the PSA.  In addition, where one or more Gas Suppliers is or are subject to a commitment to make a Supplemental Payment the Licensee shall comply with Condition 2A.2.6.4.

2A.2.6.1
Year-End Postalised Commodity Charge

The Year-End Postalised Commodity Charge in respect of each kWh of gas allocated to each Gas Supplier under the Network Code in respect of each Exit Point on each day during a Gas Year “t” shall be calculated as determined in accordance with the following formula, the components of which shall be in relation to Gas Year “t”: 

YEPComCt  = ((PSARRt – Tt) * Commodity Percentage) – Supplemental Paymentst)
PS Annual Exit Quantityt

where:

YEPComCt  means the Year-End Postalised Commodity Charge for Gas Year “t”; 



PSARRt  means the PS Actual Required Revenue in respect of Gas Year “t”;

Tt means any Termination Payments payable in respect of PS Transmission Payments relating to Gas Year “t”;
“PS Annual Exit Quantityt” means:

the sum of the Annual Exit Quantities (as that term is defined in each Designated Pipe-line Operator’s Respective Licence) for the relevant gas year “t”.

Notwithstanding the provisions of Condition 2A.2.5.1, where the PS Annual Exit Quantity is zero, the Commodity Percentage shall be 0%.

2A.2.6.2
Year-End Postalised Capacity Charge

The Year-End Postalised Capacity Charge in respect of each kWh/day of Firm Capacity held by each Gas Supplier for Exit from any part of the Designated Network during a Gas Year “t” shall be determined in accordance with the following formula: 

YEPCapCt  = 

(PSARRt - Tt )* Capacity Percentage
    


PS Actual Firm Capacityt

where:

“YEPCapCt” means the Year-End Postalised Capacity Charge for Gas Year “t”; 


PSARRt = 
the PS Actual Required Revenue in respect of Gas Year “t”;

Tt  means any Termination Payments payable in respect of PS Transmission Payments relating to Gas Year “t”; 
“PS Actual Firm Capacityt” means the sum of the Actual Firm Capacity (as that term is defined in each Designated Pipeline Operator’s Respective Licence) held in a Gas Year by all PS Gas Suppliers.   

Notwithstanding the provisions of Condition 2A.2.5.2, where the PS Annual Exit Quantity is zero, the Capacity Percentage shall be 100%.

2A.2.6.3
Reconciliation Payments

(a)
A Capacity Reconciliation Payment shall be calculated in respect of 
each Gas Supplier in accordance with the following formula 
(which, together with the formula contained in Condition 2A.2.6.3(b) below, shall be referred to as the “Reconciliation Payment Formulae”) and shall be payable by a Gas Supplier “s” if a positive value, and payable to Gas Supplier “s” if a negative value:

CapRPst = 
(YEPCapCt - FPCapCt) x GS Firm Capacityst
where:

“CapRPst “ means the Capacity Reconciliation Payment payable by or to Gas Supplier “s” in respect of Gas Year “t”;

“YEPCapCt“ means the Year-End Postalised Capacity Charge applied in respect of Gas Year “t”;

“FPCapCt“ means the Forecast Postalised Capacity Charge applied in respect of Gas Year “t”; and

“GS Firm Capacityst“ means the GS Firm Capacity held by a Gas Supplier “s” in respect of Gas Year “t”, 

(b)
A Commodity Reconciliation Payment shall be calculated in respect of each Gas Supplier in accordance with the following formula and shall be due from a Gas Supplier “s” if a positive value, and shall be due to a Gas Supplier “s” if a negative value:

ComRPst  =  E or, in the event that E is a positive value, the lesser of E and the sum of 15% of  (MPComPst  plus 15% of any Auxiliary  Payments invoiced to that Gas Supplier in accordance with Condition 2A.2.5.1(c) 

where:

“ComRPst” means the Commodity Reconciliation Payment payable by or to Gas Supplier “s” in respect of Gas Year “t”;

E
=
(YEPComCt - FPComCt) x GS Annual Exit Quantityst ;

“YEPComCt” means the Year-End Postalised Commodity Charge applied in respect of Gas Year “t”;

“FPComCt” means the Forecast Postalised Commodity Charge applied in respect of Gas Year “t”; 

“GS Annual Exit Quantityt” means the Exit Quantities of Gas Supplier “s” in respect of Gas Year “t”; and

“(MPComPst” means the aggregate of the Monthly Postalised Commodity Payments invoiced to a Gas Supplier “s” in respect of a Gas Year “t” 

2A.2.6.4
Where a Gas Supplier is subject to a commitment which gives rise to an obligation to make a Supplemental Payment in respect of any Gas Year the Licensee shall invoice the Gas Supplier promptly in accordance with the terms of the commitment and Condition 2A2.2.3 in respect of that Supplemental Payment and shall provide full details of the amount payable to the Authority, the PSA and the other Designated Pipe-line Operators.
2A.2.7

Publication of Postalised Charges
Subject to any contrary requirements in this Condition 2A, the Licensee shall publish in such form and manner as the Authority may direct:

(a)
no later than 3 Business Days after notification to it by the PSA of the Forecast Postalised Charges, or revised Forecast Postalised Charges as calculated under Condition 2A.2.5.3, in respect of the next Gas Year and each of the following four Gas Years, a statement of such charges; and

(b)
no later than 3 Business Days after notification to it by the PSA of the Year-End Postalised Charges in respect of a Gas Year, a statement of the Year-End Postalised Charges; and

(c)
no later than 3 Business Days after notification to it by the Authority of any amendments to Forecast Postalised Charges required under Condition 2A.2.5.4, a statement of the amended charges.

2A.2.8

Forecast Postalised Charges for Gas Year commencing 01 October 2004

The Forecast Postalised Charges to be charged by the Licensee in respect of the Gas Year commencing 01 October 2004 shall be such charges as shall be calculated by the Authority by application of the Forecast Postalisation Formulae using such estimates and relevant information as may have been provided to the Authority or as the Authority otherwise deems appropriate, and notified to the Designated Pipe-Line Operators and the PSA.

Condition 2A.3 –Recovery of PS Non-Payments

2A.3.1

Invoicing of PS Transmission Payments


The Licensee shall issue all invoices, including appropriate VAT invoices to Gas Suppliers in respect of PS Transmission Payments promptly, accurately, and in accordance with the Network Code and the provisions of this Licence.

2A.3.2

PS Non-Payment and Recovery

In the event of a PS Non-Payment by a Gas Supplier, the Licensee shall:

(a)
take all reasonable steps which a prudent network operator acting efficiently and in accordance with best industry practice would take to recover the amount of the PS Non-Payment, 

(b)
in accordance with the Terms of Reference:

(i)
convene a first meeting of the Credit Committee within 10 Business Days of such PS Non-Payment and such further meetings as may be necessary or appropriate; 

(ii)
attend and participate in any meetings of the Credit Committee convened in connection with the PS Non-Payment; and 

(iii)
comply with any directions issued by the Credit Committee at any time in respect of any PS Non-Payment (“Directions”); 

(c)
prior to the first meeting of the Credit Committee referred to in Condition 2A.3.2(b)(i) provide to all parties entitled to attend that meeting the following information (or as much of it as the Licensee is able to provide): 

(i)
full details of the PS Non-Payment(s) including the amount of each PS Non-Payment and the identity of the debtor;

(ii)
full details of the security provided by the debtor in respect of PS Transmission Payments under the Network Code and, where applicable any steps taken or being taken to enforce it; 

(iii)
if desired, a draft of any Directions it believes appropriate for the Credit Committee to consider in respect of the PS Non-Payment(s); 

(iv)
all relevant information relating to any proceedings for the liquidation or winding up of the debtor, the making of an administration order or arrangement with any class of creditors, the appointment of an administrator or administrative receiver or receiver or any equivalent insolvency event;

(v)
full details of the steps taken by the Licensee to recover the outstanding amounts with evidence supporting such details; and 

(vi)
a full explanation of the reasons why the Licensee has failed to recover the PS Non-Payment(s) at the relevant date;

provided that all such information shall be updated and resubmitted to the relevant parties by the Licensee prior to any further meetings of the Credit Committee which are convened after the first such meeting under Condition 2A.3.2(b)(i), in the event that such information becomes inaccurate with the passage of time; and

(d)
notify the Designated Pipe-line Operators, the PSA and the Authority promptly of any Recoveries received by it and transfer any such Recoveries into the PoT Account within 2 Business Days of such receipt.

2A.3.3

Non Payments by other Designated Pipe-line Operators’ Suppliers

The Licensee may itself, or in common with other Designated Pipe-line Operators, convene a meeting of the Credit Committee in relation to any PS Non-Payments caused by a PS Gas Supplier failing to pay PS Transmission Payments invoiced by another Designated Pipe-Line Operator in the event that it believes that the Designated Pipe-line Operator from whose network the defaulting PS Gas Supplier exits gas has failed to convene the Credit Committee within the appropriate period following a PS Non-Payment, or is not fulfilling any Directions. 

2A.3.4

Debt Payments

2A.3.4.1
The Licensee shall, not later than 5 Business Days before the Invoice Date occurring in the month following a Non-Payment Month, notify the PSA, all Designated Pipe-line Operators, all PS Gas Suppliers, and the Authority of the amount of any PS Non-Payment(s) caused by or relating to its Gas Suppliers arising in that Non-Payment Month which are still outstanding on such date.

2A.3.4.2
The Licensee shall invoice to all Gas Suppliers any Debt Payment or account to all Gas Suppliers in respect of any Debt Repayment, in each case in accordance with the Network Code and as detailed in any Debt Notice in order to give effect to Condition 2A.3.4.3 and shall provide to each Gas Supplier sufficient supporting information to enable it to verify the calculation of Debt Payment or Debt Repayment due from or to it.

2A.3.4.3
Each month “m”, the Net Debt Position (“NDP”) as at the Debt Notice Date will be calculated by the PSA as follows:
NDPm =

(A – B – C) + Z
Where:
A =
as at the Debt Notice Date the PS Notified Debt;
B = 
as at the Debt Notice Date, the sum of all Debt Payments then paid or payable (including any interest accrued or accruing in respect of late payments) minus the sum of all Debt Repayments then paid or payable (including any interest accrued or accruing in respect of late payments); 
C =
as at the Debt Notice Date, the total value of all Recoveries received into the PoT Account, together with any interest paid on such Recoveries; 
Z =
the sum of all interest charges accrued in relation to NDP in previous 
months calculated in respect of each such previous month (“pm” and each 
such interest charge being “Ipm”) as:

Ipm
=
NDPpm

x
r

r =
the interest rate from time to time calculated at the monthly equivalent rate of 0.75 plus the one month LIBOR rate, published five Business Days before the relevant Invoice Date.
(i) 
Where NDP is positive, a Debt Payment shall be invoiced to each Gas Supplier in respect of such positive figure. Such Debt Payment shall, in reference to Gas Supplier “s” be calculated by the PSA in accordance with the following method:

the Debt Payment payable by a Gas Supplier “s” in any month shall be equal to the lower of X and Y: 

where:

X         =
the sum of 10% of the total amount payable by a Gas Supplier “s” in respect of the Total Monthly Payment invoiced in the month preceding the month in which the Debt Payment is to be invoiced (such earlier month being “m-1”) and 100% of the amount payable to Gas Supplier(s) in respect of Reconciliation Payments in the month in which the Debt Payment is to be invoiced.




Y
=
(NDPm + Im) x ( TMPsm-1)



     


PSTMPm-1
where:

TMPsm-1 =
Total Monthly Payment, calculated as the sum of Monthly Postalised Payments plus any Auxiliary Payments, payable by a Gas Supplier “s” invoiced in the month preceding the month when the Debt Payment is invoiced (“m-1”);



Im = 

NDPm x r; and

PSTMPm-1 = 
the aggregate of Total Monthly Payments payable by all PS Gas Suppliers invoiced in respect of the month preceding the month when the Debt Payment is invoiced (“m-1”);

(ii)
Where NDP is negative in respect of a month (month “m”), an amount (a “Debt Repayment”) shall be payable by the Licensee to each relevant Gas Supplier  (or former Gas supplier, as the case may be) in respect of any  such negative figure.  In reference to a Gas Supplier “s” a Debt Repayment shall be calculated by the PSA in accordance with the following formula (the “Debt Repayment Formula”):




Debt Repayment to Gas Supplier “s”   =
-NDP x 
ADPs









 
APSDP


where:

“ADPs ” 


means the aggregate Debt Payments payable by a Gas Supplier “s” over the Debt Payment Period;

“Debt Payment Period” 
means the last month preceding month “m” in which a Debt Payment was payable by PS Gas Suppliers, or, if a Debt Payment has been payable by PS Gas Suppliers in respect of two or more consecutive months preceding month “m”, the period of all such consecutive months preceding month “m”.

“APSDP”


means the aggregate of Debt Payments payable by PS Gas Suppliers during the Debt Payment Period.

Condition 2A.4 – The Postalisation System Administrator

2A.4.1

The PSA’s primary obligations
2A.4.1.1
Subject to Condition 2A.4.1.2, unless the Authority otherwise directs or consents, the Licensee shall do all things within its power to:

(a)
enter into, before such date as is appointed by the Authority; and

(b)
be party at all times thereafter to

arrangements whereby a person who fulfils the criteria set out in Condition 2A.4.2 (referred to as the “Postalisation System Administrator” or “PSA”) carries out the activities specified in Condition 2A.4.3 pursuant to an agreement between the PSA and the Designated Pipe-line Operators which fulfils the criteria referred to in Conditions 2A.4.3 and 2A.4.4 and has been and remains approved by the Authority (referred to as the “PSA Agreement”).

2A.4.1.2
The Licensee shall only be entitled to terminate the PSA Agreement without the Authority’s prior written consent if the PSA is or becomes insolvent; if the PSA, in the reasonable opinion of the Licensee, commits a material breach of the terms or warranties of the PSA Agreement; or if any approval given by the Authority under Condition 2A.4.2.2 expires or is revoked.  Upon such termination the Licensee shall use its best endeavours promptly to appoint a new PSA in accordance with this Condition 2A.4.

2A.4.1.3
Where written consent of the Authority is required to terminate the PSA Agreement and such consent is sought by the Licensee, such consent shall be deemed as having been given if the Authority has not sent written notice to the Licensee of its objection to such termination and the grounds for such objection within 4 weeks after its receipt of full written details of the proposed termination.  The Licensee shall provide the Authority with any further relevant information requested during that four weeks.

2A.4.1.4
Unless the Authority otherwise consents, if the Licensee fails to enter into the arrangements referred to in Condition 2A.4.1.1 above by the date required by that Condition the Licensee shall use its best endeavours to enter into such arrangements as soon as possible thereafter.

2A.4.2

Criteria for appointment of the PSA

2A.4.2.1
The person fulfilling the functions of PSA from time to time pursuant to this Condition 2A.4 shall:

(a)
be a competent, fit and proper person to fulfil the PSA Functions having the systems and controls in place to fulfil those functions; and

(b)
have sufficient suitably qualified and skilled personnel to enable it to 


perform the PSA Functions.

2A.4.2.2
The criteria specified in Condition 2A.4.2.1 shall be treated as satisfied in respect of any appointment if the Licensee appoints as the PSA a person who at the time of appointment is a person approved by the Authority for the purposes of this Condition and if that approval has not expired or been revoked.

2A.4.3

The PSA’s functions

2A.4.3.1
The PSA Agreement shall, in accordance with Condition 2A.4.1.1, impose on the PSA the following functions (referred to as the “PSA Functions”):

(a) the receipt from each of the Designated Pipe-line Operators of the information to be submitted to the PSA pursuant to Condition 2A.2.3 of each Designated Pipe-line Operator’s Respective Licence and the receipt from each of the Designated Pipe-line Operators of its Forecast Required Revenue for the coming Gas Year “t” and the following four Gas Years pursuant to its Respective Licence;

(b) the calculation of the relevant Forecast Postalised Charges for the next Gas Year and the following four Gas Years through application of the Forecast Postalisation Formulae and notification thereof to all Designated Pipe-line Operators in each case within 5 Business Days of receipt of the information specified in (a) above and in any event at least two Business Days before the first Business Day in August;

(c) the verification of payments into the PoT Account (to include keeping a record of all Debt Payments paid by each PS Gas Supplier in relation to particular PS Non-Payments) and prompt notification to Designated Pipe-line Operators of any PS Non-Payment and of any Recovery paid into the PoT Account; 

(d) the calculation of any VAT Distributions due in respect of sums received into the PoT Account from PS Gas Suppliers on the date of calculation of the Monthly Distribution in the relevant month (month “m”), provided that where a sum is received from a PS Gas Supplier in respect of PS Transmission Payments and such sum is insufficient to meet both the PS Transmission Payments and VAT due on such PS Transmission Payments in full the PSA shall calculate the VAT element of the amount so received, calculated as;

VATLm
=    (VILm-1/TILm-1)  x   TARLGm

	VATL 
	=
	the aggregate amount of VAT Distributions for the relevant Designated Pipe-line Operator “L” for month “m”

	VILm-1      
	=
	the sum of VAT amounts invoiced by the relevant Designated Pipe-line Operator “L” in the preceding month (“m-1”)  

	TILm-1      
	=
	the sum of all amounts including VAT payable for PS Transmission Payments invoiced by the relevant Designated Pipe-line Operator “L” in the preceding month (“m-1”)  

	TARLGm    
	=
	the sum of all amounts received into the PoT Account from 
the relevant Designated Pipe-line Operator “L”’s PS Gas Suppliers in month “m” in respect of the amounts referred to in the definition of the term TILm-1  above.


(e) notification to the Designated Pipe-line Operators of any part or full settlement of PS Non-Payments by PS Gas Suppliers made on or before the Second Due Date in relation to such PS Non-Payments and the issue of directions to the Trustee to distribute such settlements payments  according to Condition 2A.6.

(f) on the Debt Notice Date each month the calculation of the Net Debt Position and each Designated Pipe-line Operator’s Debt Entitlement and, where applicable, any Debt Payment or Debt Repayment to be charged or credited to each PS Gas Supplier and the issue to Designated Pipe-line Operators and the Authority of a notice (a “Debt Notice”) in relation to any such Debt Payment and/or Debt Repayment arising which shall contain:

(i)
details of any PS Notified Debt and interest thereon and any Recovery to which such Debt Payments/Repayments relate;

(ii)
details of the relevant Designated Pipe-line Operator’s Debt Entitlement;

(iii)
particulars of the Debt Payment or Debt Repayment to be charged or credited to each PS Gas Supplier;

(iv)
sufficient information concerning the Total Monthly  Payments and Auxiliary Payments in any period relevant to the calculation of Debt Payment or Debt Repayment to permit verification of the calculations of Debt Payment or Debt Repayment in the Debt Notice.

(g) the calculation of the Year-End Postalised Charges and any Capacity Reconciliation Payments and Commodity Reconciliation Payments applicable to each PS Gas Supplier in accordance with the provisions of Condition 2A.2.6.3; and the notification of the results of all such calculations to all Designated Pipe-line Operators and to the Authority no later than the 1st  Business Day in December after the end of each Gas Year;
(h) the calculation as soon as reasonably practicable, and within 5 Business Days of receipt of all relevant information in accordance with Condition 2A.6.1.3 of the Year-End Amount, if any, to be paid by or to each of the Designated Pipe-line Operators in respect of the previous Gas Year;

(i) the calculation of upstream tariffs as required under the terms of Designated Pipe-line Operators’ licences and notification to the respective Designated Pipe-line Operator and the Authority, no later than the 17 Business Day in July;

(j) on or before the 5th Business Day following each Due Date the calculation in respect of each Designated Pipe-line Operator of the applicable Monthly Postalised Entitlements and Monthly Distributions in respect of the relevant month; and the issue of appropriate directions to the Trustee for the purpose of implementing Condition 2A.6 so that any such Monthly Distributions are made to Designated Pipe-line Operators as soon as possible and at least within 7 Business Days of the Due Date; 

(k) calculation of any additional sums due by way of Monthly Distribution in respect of any sum received into the PoT Account after the issue of instructions to the Trustee in accordance with (j) above and before the next Debt Notice Date; 
(l) following the end of each Gas Year, the calculation, recording and notification to the Authority and the Designated Pipe-Line Operators not later than the 10th Business Day in December of the next Gas Year of the amount of any Commodity Reconciliation Payments which would have been payable by each PS Gas Supplier in respect of each Gas Year but for the application of the 15% (MPComPst  cap contained in Condition 2A.2.6.3(b).  Such amounts in respect of each Gas Year and each PS Gas Supplier shall be defined as the “Unrecovered Postalisation Payments” (“UNRPt “) and shall be calculated in accordance with the following formula: 
UNRPt    =
(YEPComCt - FPComCt) x PS Annual Exit Quantityt - (ComRPt 
where (ComRPt is equal to all Commodity Reconciliation Payments as determined under Condition 2A.2.6.3 (b) in Gas Year “t”

(m) the re-calculation of the Forecast Postalised Charges as required under Condition 2A 2.5.3 within three Business Days of receipt of adjusted figures from the Authority. 

(n) The division of any amounts in respect of Termination Payments received into the PoT Account:

(aa)
between Designated Pipe-Line Operators where two or more Designated Pipe-line Operators have invoiced such payments to the same PS Gas Supplier in the same month, in proportion to the relevant invoices;

(bb)
between that part of Termination Payments payable in respect of PS Transmission Charges relating to the Gas Year in which termination occurs and that part of Termination Payments related to future Gas Years, the allocation to be made in such a way that:

(i) 
Termination Payments shall be applied first in respect of sums due in respect of PS Transmission Charges in the Gas Year in which termination occurs; and

(ii) 
secondly, in respect of Termination Payments related to future Gas Years.

The PSA shall notify the Designated Pipe-line Operators of the sums allocated and issue directions to the Trustee to transfer the part of any such Termination Payment applicable to future Gas Years to the relevant Primary DPO in accordance with Condition 2A. 6.1.4. 

2A.4.4

PSA Agreement criteria

2A.4.4.1
The PSA Agreement shall not, by object or effect, impose undue discrimination or confer undue preference on any Designated Pipe-line Operator or PS Gas Supplier and shall:

(a) require the PSA to fulfil the PSA Functions in a manner which is transparent and which does not unduly discriminate as between Designated Pipe-line Operators or PS Gas Suppliers;

(b) require the PSA to institute appropriate arrangements and procedures to enable the PSA to fulfil the PSA Functions in an efficient and economic manner;

(c) make provision for the modification of the PSA Agreement, in the following circumstances only:

(i) with the written consent of the Authority (such consent to be deemed as having been given at such time when the Authority has not sent written notice to the parties to the PSA Agreement of its objection to such modification and the grounds for such objection within 4 weeks of its receipt of full written details of the proposed modification, together with any further relevant information requested by the Authority); or

(ii) in accordance with a written direction made by the Authority to the extent necessary to ensure consistency with the Licence, following consultation with the Designated Pipe-line Operators;

(d) provide for its termination in the event that any approval granted by the Authority pursuant to Condition 2A.4.2.2 is revoked;

(e) require the PSA to co-operate with the Authority including without limitation by the sharing of information, both generally and to enable the Authority as far as is reasonably practicable to monitor whether the PSA is continuing to fulfil the PSA Functions in an efficient and economic manner; 

(f) require the PSA to perform its functions promptly and diligently with reasonable skill and care, and in conformity with all applicable laws, rules and regulations;

(g) require the PSA to perform all calculations in accordance with any financial model approved by the Authority from time to time following consultation by the Authority with the Designated Pipe-Line Operators;
(h) require the Licensee to co-operate with the PSA, such co-operation to include but not be limited to providing the PSA and other Designated Pipe-line Operators with such information as is at the Licensee's disposal and which would facilitate the operation of the system of postalised charges in respect of the Postalised System, provided that the Licensee shall not be required to provide to another Designated Pipe-line Operator confidential information, the provision of which would, or might, in the opinion of the Authority, seriously and prejudicially affect the interests of the Licensee or any PS Gas Supplier or Designated Pipe-line Operator; and

(i) subject to Condition 2A.4.1.2 provide that, except with the consent of the Authority, the Licensee shall not terminate the PSA Agreement until such time as a new PSA has been appointed under a PSA Agreement conforming with all the requirements under this Condition 2A.4.

2A.4.5

Licensee’s obligations in relation to the PSA

2A.4.5.1
The Licensee shall:

(a) promptly after becoming aware thereof, notify the Authority of any material or persistent breach of any obligation by any party under the PSA Agreement;

(b) take all reasonable steps to enforce the obligations of the parties to the PSA Agreement whenever required, or whenever so directed by the Authority by written notice, and in accordance with the terms of the direction;

(c) not knowingly waive any right under the PSA Agreement without the prior written consent of the Authority;

(d) comply with its obligations under the PSA Agreement;

(e) exercise its rights to terminate the PSA Agreement whenever directed by the Authority by written notice;

(f) immediately notify the Authority if any party to the PSA Agreement, terminates or gives notice to terminate the PSA Agreement;

(g) use its reasonable endeavours to procure that the PSA performs its functions promptly and diligently, with reasonable skill and care, and in conformity with all applicable laws, rules and regulations and in accordance with generally accepted best accounting practice; and

(h) provide the PSA promptly with any information it requires to perform the PSA Functions including copies of all PS Transmission Payment invoices as soon as reasonably practicable, and is at the Licensee’s disposal and which would facilitate operation of the system of postalised charges in respect of the Postalised System.

Condition 2A.5 – The Trustee

2A.5.1

The Trustee’s and Account Bank’s primary obligations

2A.5.1.1
Subject to Condition 2A.5.1.2, unless the Authority otherwise directs or consents, the Licensee shall do all things within its power to:

(a) enter into, before such date as is appointed by the Authority; and

(b) be party at all times thereafter to

arrangements whereby 

(i)
a person who fulfils the criteria set out in Condition 2A.5.2.1 (referred to as the “Trustee”) carries out the activities specified in Condition 2A.5.3 pursuant to an agreement between the Trustee and the Designated Pipe-line Operators which fulfils the criteria referred to in Condition 2A.5.3 and 2A.5.4 (referred to as the “Trust and Account Bank Agreement”) and which has been and remains approved by the Authority; and

(ii)
a person who fulfils the criteria set out in Condition 2A.5.2.2. (referred to as the “Account Bank”) provides an account for use as the PoT Account pursuant to the Trust and Account Bank Agreement and which has been and remains approved by the Authority.

2A.5.1.2
The Licensee shall only be entitled to terminate the Trust and Account Bank Agreement without the Authority’s prior written consent if the Trustee and/or the Account Bank is or becomes insolvent; if in the reasonable opinion of the Designated Pipe-Line Operators, the Trustee and/or the Account Bank commits a material breach of the terms or warranties of the Trust and Account Bank Agreement; or if any approval given by the Authority under Condition 2A.5.2.3 expires or is revoked. 

2A.5.1.3
Unless the Authority otherwise consents if the Licensee fails to enter into the arrangements referred to in Condition 2A.5.1.1 above by the date required by that Condition the Licensee shall use its best endeavours to enter into such arrangements as soon as possible thereafter.

2A.5.2

Criteria for appointment of the Trustee

2A.5.2.1
The person fulfilling the functions of Trustee from time to time pursuant to this Condition 2A.5  shall:

(a) be a competent, fit and proper person to fulfil the Trustee Functions having the systems and controls in place to fulfil those functions; and

(b) have sufficient suitably qualified and skilled personnel to enable it to perform the Trustee Functions.

2A.5.2.2
The person fulfilling the functions of Account Bank from time to time pursuant to this Condition 2A.5  shall:

(a)
be a competent, fit and proper person to provide and administer the PoT Account having the systems and controls in place to fulfil those functions; and

(b)
have sufficient suitably qualified and skilled personnel to enable it to provide and administer the PoT Account.

2A.5.2.3
The criteria specified in Conditions 2A.5.2.1 and 2A.5.2.2 shall be treated as satisfied in respect of any appointment if the Licensee appoints as the Trustee and/or the Account Bank, as appropriate, a person who at the time of appointment is a person approved by the Authority for the purposes of this Condition and if that approval has not expired or been revoked.

2A.5.3

The Trustee’s functions

2A.5.3.1
The Trust and Account Bank Agreement shall, in accordance with Condition 2A.5.1.1, impose on the Trustee the following functions (referred to as the “Trustee Functions”):

(a) the maintenance of a bank account (the “PoT Account”) into which all monies paid by PS Gas Suppliers in respect of PS Transmission Payments shall be received, held on trust for and distributed to the Licensee and the other Designated Pipe-line Operators at the intervals and in accordance with the instructions of the PSA;

(b) the receipt into the PoT Account and holding on trust of all monies paid by PS Gas Suppliers in discharge of PS Transmission Payments; 

(c) the distribution of monies from the PoT Account on the instructions of the PSA; and

(d) providing the PSA promptly with any details concerning payments into and from the PoT Account as it may require at any time. 

2A.5.4

Trust and Account Bank Agreement criteria

2A.5.4.1
The Trust and Account Bank Agreement shall not, by object or effect, impose undue discrimination or confer undue preference on any Designated Pipe-line Operator and shall:

(a) require the Trustee to fulfil the Trustee Functions in a manner which is transparent and which does not unduly discriminate as between Designated Pipe-line Operators;

(b) require the Trustee to institute appropriate arrangements and procedures to enable the Trustee to fulfil the Trustee Functions in an efficient and economic manner;

(c) make provision for the modification of the Trust and Account Bank Agreement, in the following circumstances only:

(i) with the written consent of the Authority (such consent to be deemed as having been given at such time when the Authority has not sent written notice to the parties to the Trust and Account Bank Agreement of its objection to such modification and the grounds for such objection within 4 weeks of its receipt of full written details of the proposed modification); or

(ii) in accordance with a written direction made by the Authority to the extent necessary to ensure consistency with the Licence following consultation with the Designated Pipe-line Operators;

(d) provide for its termination in the event that any approval granted by the Authority pursuant to Condition 2A.5.2.3 is revoked;

(e) require the Trustee to co-operate with the Authority including without limitation by the sharing of information, both generally and to enable the Authority as far as is reasonably practicable to monitor whether the Trustee is continuing to fulfil the Trustee Functions;

(f) require the Trustee to perform its functions promptly and diligently with reasonable skill and care, and in conformity with all applicable laws, rules and regulations; 

(g) require the Licensee to co-operate with the Trustee: such co-operation shall include but not be limited to providing the Trustee and other Designated Pipe-line Operators with such information as is at the Licensee's disposal which would facilitate the operation of the system of postalised charges in respect of the Postalised System provided that the Licensee shall not be required to provide to another Designated Pipe-line Operator confidential information, the provision of which would, or might, in the opinion of the Authority, seriously and prejudicially affect the interests of the Licensee or any PS Gas Supplier or Designated Pipe-line Operator;

(h) subject to Condition 2A.5.1.2, provide that, except with the consent of the Authority, the Licensee shall not terminate the Trust and Bank Agreement until such time as a new Trustee has been appointed under a Trust and Bank Agreement conforming with all the requirements under this Condition 2A.5; and

(i) require the parties thereto to ensure at all times that the terms and conditions of the Trust and Account Bank Agreement comply with the terms of the Licence.

2A.5.5

Licensee’s obligations in relation to the Trustee

2A.5.5.1
The Licensee shall:

(a) promptly after becoming aware thereof notify the Authority of any material or persistent breach of any obligation by any party under the Trust and Account Bank Agreement;

(b) take all reasonable steps to enforce the obligations of the parties to the Trust and Account Bank Agreement whenever required, or whenever so directed by the Authority by written notice, and in accordance with the terms of the direction;

(c) not knowingly waive any right under the Trust and Account Bank Agreement without the prior written consent of the Authority;

(d) comply with its obligations under the Trust and Account Bank Agreement;

(e) exercise its rights to terminate the Trust and Account Bank Agreement whenever directed by the Authority by written notice;

(f) immediately notify the Authority if any party to the Trust and Account Bank Agreement, terminates or gives notice to terminate the Trust and Account Bank Agreement; and

(g) use its reasonable endeavours to procure that the Trustee performs its functions promptly and diligently, with reasonable skill and care, and in conformity with all applicable laws, rules and regulations.

Condition 2A.6 – Distributions from the PoT Account and Designated Pipe-line Operators Agreement

2A.6.1

PoT Account Calculations – Entitlements, Distributions and Payments

2A.6.1.1
The following shall be calculated in accordance with the provisions of this Condition 2A.6.1:

(a)
the monthly entitlement of the Licensee to sums from the PoT Account 
calculated on the basis of amounts receivable in respect of Monthly Postalised Payments, Auxiliary Payments, Termination Payments and Debt Payments;

(b)
the Year-End Amount if any due to or from the Licensee; and
(c)
the amount to be distributed to the Licensee from the PoT Account on a 


monthly basis in respect of (a) and (b) above.

2A.6.1.2
Monthly Entitlements

(a)
Monthly Postalised Entitlement

The Monthly Postalised Entitlement (“MPELm”) of Licensee “L” in respect of a month “m” shall be the lower of the following:

(i)
(TMPTm +DPIm)    x       FRRLt
            
   
 



  PSFRRt

and

(ii)
FRRLt  + ADPILt – AMPELt 

Where:

TMPTm = 
the aggregate (excluding any VAT on all such amounts) of:

(aa)

all Monthly Postalised Payments payable into the PoT Account, which:

(1)
have their Due Date falling in month “m”; and

(2)
are payable in respect of Postalised System transmission services provided in month “m-2”, being the month in which gas flowed and the invoice for which was issued in month “m-1”; plus

(bb)
any Auxiliary Payments payable into the PoT Account which have their Due Date falling in month “m” and are payable in respect of the Gas Year “t” in which month “m-2” falls;

(cc)
any Termination Payments payable in respect of PS Transmission Payments relating to Gas Year “t” in which month “m-2” falls received into the PoT Account in month “m”.

FRRLt =
the Licensee’s Forecast Required Revenue in respect of the Gas Year “t” in which month “m-2” falls;

PSFRRt =
PS Forecast Required Revenue in respect of the Gas Year “t” in which month “m-2” falls;

AMPELt =
the aggregate Monthly Postalised Entitlements of the Licensee in respect of prior months in the Gas Year “t” in which month “m-2” falls; 

DPIm =

any interest paid on payments relating to Total Monthly Payments in month “m” received after the Due Date and before or on the Second Due Date; and 

ADPILt =
 
      (DPImt      x               FRRLt
            
     
 
        

  


     PSFRRt
(b)
Debt Entitlement
The Debt Entitlement (“DEL”) of Licensee “L” calculated on a rolling monthly basis shall be its proportionate entitlement to Debt Payments, comprising:

(i)
its entitlement to outstanding Total Monthly Payments  for services provided during a Gas Year and outstanding Debt Payments representing unpaid Total Monthly Payments relating to that Gas Year, in each case calculated by reference to the Licensee’s Forecast Required Revenue as a proportion of PS Forecast Required Revenue; plus

(ii)
its entitlement to debt incurred in respect of Year-End Amounts calculated by reference to the Licensee’s Year-End Amounts due to it as a proportion of the sum of all PS Year-End Amounts that are positive.

calculated as:

DEL = 

[(ShortfallL – DPEL)/(PSShortfall-PSDPE)]* (DPm +DPID)

where:

DPEL =
the aggregate of all Debt Entitlements of the Licensee in respect of previous months excluding the interest element, Z.

PSDPE =
the aggregate of all Debt Entitlement amounts for all Designated Pipe-line Operators under their Respective Licences in respect of previous months excluding the interest element, Z.

ShortfallL =
AEL – ADL in all previous months in Gas Years commencing on or after the Designation Date in respect of each Designated Pipe-line Operator; 

PSShortfall =
the aggregate all Shortfall amounts for all Designated Pipe-line Operators under their Respective Licence;.

AEL =

the aggregate of all entitlement amounts for the Licensee in respect of all previous months in Gas Years commencing on or after the Designation Date.
ADL =

the aggregate of all distribution amounts for the Licensee in respect of all previous months in Gas Years commencing on or after the Designation Date.

DPm =

the total charges payable by PS Gas Suppliers due in month “m” in respect of PS Notified Debt as contemplated by Condition 2A.3.4.1 and as detailed in the applicable Debt Notice;

DPIDm =
Any interest paid on payments relating to Debt Payments in month “m” received after the Due Date and before or on the Second Due Date.

(c)
Termination Entitlement

The Termination Entitlement (“TEL”) of Licensee “L” in relation to Termination Payments received into the PoT Account from Gas Suppliers to which the Licensee is the Primary DPO, with respect to future Gas Years as calculated by the PSA according to Condition 2A.4.3.1(n).

2A.6.1.3
Year-End Amounts – Calculation of Entitlement/Obligation

(a)
A year-end amount (“Year-End Amount” or “YEALt”) in respect of that Gas Year shall be calculated in accordance with the following formula, in relation to which if YEALt is a negative figure, the Licensee shall be obliged to make payment into the PoT Account of the amount of such figure within 25 Business Days of the date that it receives notice from the PSA of the relevant amount, and if YEALt is a positive figure, the Licensee shall be entitled to receive the amount of the Year-End Amount from the PoT Account:

YEALt =   (ARRLt  x  (PSTMPTt +(DPImt+ RPTotal+DPIRt)) - AMPELt
PSARRt
Where:

YEALt =
Year-End Amount in respect of Gas Year “t” and Licensee “L”;

ARRLt =
the Licensee’s Actual Required Revenue in respect of Gas Year “t”;

PSARRt = 
the PS Actual Required Revenue in respect of Gas Year “t”;

PSTMPTt =
  the aggregate of TMPTm as calculated in Condition 2A.6.1.2 (a) in respect of all the months falling within Gas Year “t”;

RPTotal = 
the aggregate of all Capacity Reconciliation Payments and Commodity Reconciliation Payments, each in respect of Gas Year “t” and receivable from PS Gas Suppliers; and

AMPELt =
the aggregate of Monthly Postalised Entitlements of the Licensee in respect of Gas Year “t”.

DPIRt      =
any interest paid on payments relating to Reconciliation Payments received after the Due Date and before or on the Second Due Date falling in month “m”.

(DPImt        =
the aggregate amount of interest paid on payments relating to Total Monthly Payments for Gas Year “t” payable in any month “m” received after the Due Date and before or on the Second Due Date.

2A.6.1.4
Monthly Distributions

The amount of the distribution to be made to the Licensee from the PoT Account in any month (the “Monthly Distribution”) shall be calculated by the PSA on the basis of the balance of monies in the PoT Account, net of any amounts in the PoT account as a result of any requirement to maintain a minimum account balance and any interest earned on the PoT account balance, on the date of calculation of the Monthly Distribution in the relevant month (month ”m”) (such balance of monies on the PoT Account at that date being referred to below as “W”).  The Licensee shall be entitled to receive by way of Monthly Distribution an amount equal to the sum of each of DA1L, DA2L, DA3L, DA4L, DA5L and DA6L calculated as follows:

(a)
VAT Distributions


DA1L
=
VATL

where:

VATL =
the aggregate amount of VAT Distributions for the Licensee as calculated by the PSA according to Condition 2A4.3.1 (d)

(b)
Distribution to enable Licensee to fulfil obligation to reimburse Gas Suppliers

Where the Licensee is obliged to reimburse any sum to one or more of its Gas Suppliers in accordance with this Part 2A of the Licence and the Network Code then DA2L shall be a sum equal to GSR provided that if no such payment is payable by the Licensee to any of its Gas Suppliers in the relevant month DA2L shall be zero.

Where:

GSR =

the aggregate amounts that the Licensee is required to reimburse to its Gas Suppliers in relation to PS Transmission Payments in accordance with this Part 2A of the Licence and the Network Code;

(c)
Year-End Amount Distributions
In the month following a month in which Reconciliation Payments have been invoiced to one or more PS Gas Suppliers a distribution in respect of Year-End Entitlement DA3L shall be calculated as follows:


(i)
If W – PSDA1 – PSDA2
≥
PSYEA

then DA3L shall be a sum equal to YEALt; or


(ii)
If W – PSDA1 – PSDA2
<
PSYEA


then DA3L shall be calculated as follows:


DA3L
=
(W – PSDA1 – PSDA2)
x
YEALt
PSYEA


Provided that if YEAL is a negative figure then DA3L shall be zero.

where:

W         =
the balance of monies in the PoT Account, net of any amounts in the PoT Account as a result of any requirement to maintain a minimum account balance and any interest earned on the PoT Account balance

PSDA1 =
the aggregate of all DA1L figures for all Designated Pipe-line Operators under their Respective Licence for month “m”;

PSDA2 =
the aggregate of all DA2L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

YEALt =
the Year-End Amount calculated in accordance with Condition 2A.6.1.3;

PSYEA =
the aggregate of all positive Year-End Amounts for all Designated Pipe-line Operators under their Respective Licences;

(d)
Monthly Postalisation Distributions
(i)
If W – PSDA1 – PSDA2 – PSDA3
≥ 
PSMPE

then DA4L shall be an amount equal to MPEL; or

(ii)
If W – PSDA1 – PSDA2 – PSDA3
<
PSMPE

then DA4L shall be calculated as follows:


DA4L
=
(W – PSDA1 – PSDA2 – PSDA3) x
MPELm








PSMPE

where:

PSDA1 =
the aggregate of all DA1L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA2 =
the aggregate of all DA2L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA3 =
the aggregate of all DA3L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

MPELm = 
the Monthly Postalised Entitlement of the Licensee calculated in accordance with Condition 2A.6.1.2(a) above;

PSMPE =
the aggregate of all Monthly Postalised Entitlement figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

(e)       Termination Distributions
(i)
If W – PSDA1 – PSDA2 – PSDA3 – PSDA4  ≥
PSTE


then DA5L shall be a sum equal to TEL; or

(ii)
If W – PSDA1 – PSDA2 – PSDA3 - PSDA4 <
PSTE

then DA5L shall be calculated as follows:

DA5L = (W – PSDA1 – PSDA2 – PSDA3 – PSDA4) x
TELm








PSTE

where:
PSDA1 =
the aggregate of all DA1L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA2 =
the aggregate of all DA2L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA3 =
the aggregate of all DA3L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA4 =
the aggregate of all DA4L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

TELm =

the amount, if any, payable to the Licensee in respect of Termination Payments received into the PoT Account under the Network Code in month “m” which relate to Gas Years after the Gas Year in which termination occurs as calculated by the PSA under Condition 2A4.3.1 (n); and

PSTE =
the aggregate of all TELm figures for all Designated Pipe-line Operators under their Respective Licences for month “m”.

(f)
Monthly Debt Payment Distributions

(i)
If W – PSDA1 – PSDA2 – PSDA3 – PSDA4- PSDA5 ≥
PSDE



then DA6L shall be a sum equal to DEL; or

(ii)
If W – PSDA1 – PSDA2 – PSDA3- PSDA4 –PSDA5 <
PSDE

then DA6L shall be calculated as follows:

DA6L
= (W – PSDA1 – PSDA2 – PSDA3 – PSDA4 - PSDA5) x DELm










PSDE

where:

PSDA1 =
the aggregate of all DA1L figures for all Designated Pipe-line Operators under their Respective Licence for month “m”;

PSDA2 =
the aggregate of all DA2L figures for all Designated Pipe-line Operators under their Respective Licence for month “m”;

PSDA3 =
the aggregate of all DA3L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA4 =
the aggregate of all DA4L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

PSDA5 =
the aggregate of all DA5L figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;
DELm =

the Debt Entitlement of the Licensee “L” for month “m” calculated in accordance with Condition 2A.6.1.2(b) above;

PSDE =
the aggregate of all Debt Entitlement figures for all Designated Pipe-line Operators under their Respective Licences for month “m”;

2A.6.2

Inter-Designated Pipeline Operators Provisions

2A.6.2.1
Designated Pipe-line Operators Agreement

Unless the Authority otherwise consents, the Licensee shall on or before a date appointed by the Authority enter into and be a party at all times thereafter to a binding agreement with the other Designated Pipe-line Operators which complies with the criteria specified in Condition 2A.6.2.2 and which is in a form approved in advance by the Authority pursuant to which it will:

(a)
act together with the other Designated Pipe-line Operators to appoint and re-appoint the PSA from time to time;

(b)
establish the PoT Account and appoint and re-appoint the Trustee and/or the Account Bank from time to time;

(c)
in conjunction with other Designated Pipe-line Operators, enforce the PSA Agreement and the Trust and Account Bank Agreement; and

(d)
undertake to the other Designated Pipe-line Operators (in consideration of equivalent undertakings) to issue invoices promptly and accurately, and to give effect to common payment terms and credit arrangements,

and which will contain such other provisions for the efficient operation of a system of PS Transmission Payments as the Designated Pipe-line Operators may agree and the Authority may approve (the “Designated Pipe-line Operators Agreement”).

2A.6.2.2
Designated Pipe-line Operators’ Agreement Criteria

(a)
The Designated Pipe-line Operators’ Agreement shall not, by object or effect, impose undue discrimination or confer undue preference on any Designated Pipe-line Operator or PS Gas Supplier and shall:

(i)
ensure the PSA, the Trustee and the Account Bank institute appropriate arrangements and procedures to enable the PSA to fulfil the PSA Functions and the Trustee to fulfil the Trustee Functions in an efficient and economic manner;

(ii)
make provision for the modification of the Designated Pipe-line Operators Agreement in the following circumstances only:

(aa)
with the written consent of the Authority (such consent to be deemed as having been given at such time when the Authority has not sent written notice to the parties to the Designated Pipe-line Operators Agreement of its objection to such modification and the grounds for such objection within 8 weeks of its receipt of full written details of the proposed modification); and

(bb)
in accordance with a written direction made by the Authority to the extent necessary to ensure consistency with the Licence, following consultation with the Designated Pipe-line Operators.

(b)
The Designated Pipe-line Operators’ Agreement shall include an obligation on the Licensee to co-operate with the other Designated Pipe-line Operators.  Such co-operation shall include but not be limited to providing the PSA and other Designated Pipe-line Operators with such information as is at the Licensee's disposal (other than confidential information the provision of which would or might, in the opinion of the Authority, seriously and prejudicially affect the interests of the Licensee or any PS Gas Supplier or Designated Pipe-line Operator) and which would facilitate the operation of a system of PS Transmission Payments in respect of the Postalised System.  

Condition 2A.7 – New Licence Requirements relating to the Network Code

2A.7.1

At any time when, and to the extent that, a Designation Order is and remains in force in respect of all or part of the Network the following provisions shall apply in relation to the Licensee’s obligation to establish and implement procedures for the modification of its Network Code.

2A.7.2

The relevant objective, the achievement of which is to be facilitated by the Licensee’s Network Code, shall include the operation of efficient and economic arrangements for a system of common tariffs in respect of the Licensee’s Designated Network and the Designated Network (as such term is defined in the licence of each other Designated Pipe-line Operator) of all other Designated Pipe-line Operators.

2A.7.3

The procedures which the Licensee is required to establish and implement for the modification of the Network Code shall provide:-

(a)
for all other Designated Pipe-line Operators and PS Gas Suppliers to be consulted by the Licensee in relation to any modification of the Network Code proposed by the Licensee or any other party entitled to raise such proposals;

(b)
for all other Designated Pipe-line Operators and PS Gas Suppliers to be notified as soon as possible of any proposed modification put forward by the Authority or by any PS Gas Supplier;

(c)
that in proposing or reporting on any modification, the Licensee shall have regard to the impact that such modification might have on the operation of any other Designated Pipe-line Operator’s network code; and

(d)
where appropriate, for joint reports to be prepared.

2A.7.4

The Licensee shall consult all other Designated Pipe-line Operators and the PS Gas Suppliers before proposing any modification to the modification rules.

SCHEDULE 1
Licensed  Area for the Conveyance of Gas 

The Licensed Area
1.1 The Licensed Area comprises:

(a) the districts shown for the purposes of identification only, on the map attached as Annex 1 to this Schedule 1 and more particularly described on the map approved by the Department for these purposes and deposited with the Authority or any copy of the approved map certified by the Authority as a true copy; 

(b) the areas within the boundaries of the following Electoral Wards (as falling within the district of Larne): 

(i) Carncastle;

(ii) Kilwaughter;

(iii) Ballycarry;

(iv) Glenarm; and

(v) Glynn; 

(c) the area within the boundary of the Electoral Ward of Millisle (as falling within the district of Ards);  and

(d) the following premises:

(i) 26 Site 1 Boghill Road, Newtownabbey, Co. Antrim, BT36 4QS;

(ii)  Tarmac Northern Ltd, 40a Boghill Road, Newtownabbey, Co. Antrim, BT36 4QS;

(iii) Ballyearl Sports Centre, Doagh Road, Newtownabbey, Co. Antrim;

(iv) Ashers Baking Co, 581 Doagh Road, Newtownabbey, Co. Antrim, BT36 5RZ;

(v) 583, Doagh Road, Newtownabbey, Co. Antrim BT36 5RZ;

(vi) Miles Ash Ltd, 576 Doagh Raod, Newtownabbey, Co. Antrim BT36 5BU;

(vii) Newtownabbey Council Depot, 570 Doagh Road, BT36 5BU; and 

(viii) 50 Carnmoney Road North.

1.2 The Licensed Area shall also comprise the land in on or over which pipe-lines are situated for the purpose of conveying gas to the premises listed in paragraph 1.1(d) above.




SCHEDULE 2 

Right of Authority to Revoke Licence

1.
Circumstances allowing revocation
The Authority may at any time revoke the Licence by not less than 30 days' notice to the Licensee (or 24 hours notice in the case of (a) and (f) below) to the Licensee:

(a)
if the Licensee agrees in writing with the Authority that such Licence should be revoked; or

(b)
if any amount payable under Condition 1.14 in relation to such licence is unpaid 30 days after it has become due and remains unpaid for a period of 14 days after the Authority has given the Licensee notice that the payment is overdue provided that no such notice shall be given earlier than the sixteenth day after the day on which the amount payable becomes due; or

(c)
if the Licensee fails to comply with a Final Order (within the meaning of Article 42 of the Energy Order) or with a Provisional Order (within the meaning of Article 42 of the Energy Order) which has been confirmed under Article 42 of the Energy Order and which (in either case) has been made in respect of a contravention or apprehended contravention of a condition to which such licence is subject or of a “relevant requirement” as defined in Article 41(2)(b) of the Energy Order and such failure is not rectified to the satisfaction of the Authority within three months after the Authority has given notice of such failure to the Licensee, provided that no such notice shall be given by the Authority before the expiration of the period within which an application under Article 44 of the Energy Order could be made questioning the validity of the Final or Provisional Order or before the proceedings relating to any such application are finally determined; or

(d)
if the Licensee fails to pay any financial penalty (within the meaning of Article 45 of the Energy Order) imposed in respect of a contravention or apprehended contravention of a condition to which such licence is subject or of a “relevant requirement” as defined in Article 41(2)(b) of the Energy Order by the due date for such payment and such payment is not made to the Authority within three months after the Authority has given notice in writing of such failure to the Licensee, provided that no such notice shall be given by the Authority before the expiration of the period within which an application under Article 49 of the Energy Order could be made questioning the validity or effect of the financial penalty or before the proceedings relating to any such application are finally determined; or 

(e)
if the Licensee fails to comply with an order made by a court under section 34 of the Competition Act 1998; or fails to comply with an order made under section 72, 75, 76, 81, 83, 84, 158, 160 or 161 of, or under paragraph 2, 5, 6, 10 or 11 of schedule 7 to, the Enterprise Act 2002; or is found guilty of an offence under section 188, 193 or 194 of the Enterprise Act 2002; or

(f)
if the Licensee:

(i)
is unable to pay its debts (within the meaning of Article 103(1) or (2) of the Insolvency (Northern Ireland) Order 1989, but subject to Paragraph 4 of this Schedule 2) or if any voluntary arrangement is proposed in relation to it under Article 14 of that Order or if it enters into any scheme of arrangement (other than for the purpose of reconstruction or amalgamation upon terms and within such period as may previously have been approved in writing by the Authority); or

(ii)
has a receiver (which expression shall include an administrative receiver within the meaning of Article 5(1) of the Insolvency (Northern Ireland) Order 1989) of the whole or any material part of its assets or undertaking appointed; or

(iii)
has an administration order under Article 21 of the Insolvency (Northern Ireland) Order 1989 made in relation to it; or

(iv)
passes any resolution for winding up other than a resolution previously approved in writing by the Authority; or

(v)
becomes subject to an order for winding up by a court of competent jurisdiction; or

(g) if the Licensee fails to notify the Authority of any change in ownership of the equity capital of the Licensee as soon as practicable after such change should have occurred; or there has been a change in ownership of equity capital notified by the Licensee:

(i)
the Authority is satisfied that the new shareholder (together with the other companies in its group) does not have adequate technical, financial or managerial strength taking into account the size of its shareholding in the Licensee;

(ii)
the Authority serves notice on the Licensee stating that it proposes to revoke the Licence in pursuance of this paragraph unless such further change in the ownership of the Licensee as is specified in the notice takes place (or ownership reverts to the person or those persons owning the equity capital of the Licensee prior to the change) within the period of three months beginning with the date of service of the notice; and

(iii)
that further change or reversion in control does not take place within that period; or

(h)
if at any time the Licensee fails to notify the Authority of a change in control as soon as practicable after such change in control should have occurred; or there has been a change in control notified by the Licensee:

(i)
the Authority serves notice on the Licensee stating that the Authority proposes to revoke the Licence in pursuance of this paragraph unless such further change in control of the Licensee as is specified in the notice takes place (or control reverts to the person(s) controlling the Licensee prior to the change) within the period of three months beginning with the date of service of the notice; and

(ii)
that further change or reversion in control does not take place within that period; or

(i)
if the Licensee is convicted of having committed an offence under Article 46 of the Order or under Article 63 of the Electricity (Northern Ireland) Order 1992.

2.
Revocation if Licensee ceases to carry on the licensed business
The Authority may at any time by not less than 30 days notice to the Licensee revoke the Licence if the Licensee ceases for a period of 3 months to carry on its Licensed Business and in relation to any date or period given in this paragraph 2 the Authority shall substitute a later date or a longer period where reasonably satisfied that exceptional circumstances which could not have been reasonably foreseen by the Licensee had prevented, or could reasonably be expected to prevent, the carrying on of the relevant business.

3.
Revocation of licence if Licensee does not have title in assets of business
(a)
The Licensee shall acquire ownership of the relevant assets (as the same are defined in Condition 1.13.6), required for the conduct of any licensed activity and save as is permitted under Conditions 1.12 and 1.13, if the Licensee does not have ownership of the relevant assets required for the conduct of its Licensed Business under the Licence, then the Authority may at any time by not less than 30 days' notice to the Licensee revoke the Licence for such Licensed Business.

(b)
For the purposes of this paragraph 3 of this Schedule 2 the Licensee shall own a relevant asset if it could not otherwise be treated as having been disposed of (as disposal is defined in Condition 1.13.7).

4.
Licensee's deemed ability to pay its debts
(a)
For the purposes of paragraph 1(f)(i) of this Schedule 2, Article 103(1)(a) of the Insolvency (Northern Ireland) Order 1989 shall have effect as if for "£750" there was substituted "£250,000" or such higher figure as the Authority may from time to time determine by notice in writing to the Licensee.

(b)
The Licensee shall not be deemed to be unable to pay its debts for the purposes of paragraph 1(f)(i) of this Schedule 2 if any such demand as is mentioned in Article 103(1)(a) of the Insolvency (Northern Ireland) Order 1989 is being contested in good faith by the Licensee with recourse to all appropriate measures and procedures or if any such demand is satisfied before the expiration of such period as may be stated in any notice given by the Authority under paragraph 1 of this Schedule 2.

(a) 5.
Additional definition
(b) Except where expressly stated to the contrary, and unless the context otherwise requires, the expressions used in this Schedule 2 shall have the meanings ascribed to them in the Conditions at the date of the Grant, and shall be construed in accordance with the rules of construction and interpretation set out in the Conditions at the date of the Grant. 

(c) For the purposes of paragraph 1(h) of this Schedule 2, there is a change in the control of the Licensee whenever a person obtains control of the Licensee who did not have control of the Licensee when this Licence was granted; and sub-sections (2) and (4) to (6) of Section 416 of the Income and Corporation Taxes Act 1988 shall apply for the purpose of determining whether for the purposes of this paragraph a person has or had control of the Licensee, but at any time should no person have control then for the words "the greater part" wherever they occur in the said sub-section (2) there shall be substituted the words "one-third or more".
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