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THIS AGREEMENT is made as a deed on 1 November 2010

BETWEEN:

THE PERSONS whose names, registered numbers and registered or principal offices are set out in Schedule 1; and

THE NORTHERN IRELAND AUTHORITY FOR UTILITY REGULATION, a statutory body established under the Energy (Northern Ireland) Order 2003 and whose address for the purposes of this agreement is at Queens House, 14 Queen Street, Belfast BT1 6ED (“NIAUR”). 

WHEREAS:

Condition 2.26 of the Supply Licence provides that each Supplier is required to prepare, maintain and be a Party to a form of agreement to be known as the Supply Meter Point Agreement;

The Supply Meter Point Agreement is a document designed to facilitate (i) the development, maintenance and operation of efficient, coordinated and economical arrangements and systems of communications between all parties for the implementation of, and compliance with, the change of supplier process as set out in the Network Code(s) of the Network Operator(s), (ii) the furtherance of effective competition between Suppliers and between relevant agents, (iii) the promotion of efficiency in the implementation and administration of the Supply Meter Point Agreement and (iv) the efficient discharge of a licensee's obligations under the Supply Licence; 

Each Supplier has accordingly agreed to enter into and comply with the provisions of this agreement as the Supply Meter Point Agreement in respect of the Greater Belfast Licensed Area, the Ten Towns Licensed Area and the West Licensed Area[footnoteRef:1] on the basis of the terms and conditions set out below. [1:  This Agreement has been amended to include the West Licensed Area.  Responsibilities upon each Supplier in respect of this area will only apply in the event that a Supplier’s licence includes the West Area as an authorised area of the licence.] 
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[bookmark: _Toc335308062]The following terms shall have the meaning as defined in this clause unless otherwise stated.  All other capitalised terms used in this Agreement shall have the meanings as defined in the Network Code(s):

	"Accession Agreement"
	means an agreement in the form set out in Schedule 2;

	"Affected Party"
	has the meaning given to that term in Clause 9.1;

	"Affiliate"
	means, in relation to any Party, any holding company of that Party, any subsidiary of that Party or any subsidiary of a holding company of that Party, in each case within the meaning of Section 1159 of the Companies Act 2006;

	"Agreement"
	means this Supply Meter Point Agreement, including its recitals, the Schedules, Annexes and Appendices thereto;

	"Application for Derogation"
	has the meaning given to that term in Clause 11.2;

	“Breach”
	means any instance of non-compliance by a Party with any of its obligations under this Agreement;

	"Change Control Administrator"
	means the person appointed by NIAUR pursuant to Clause 6.1;

	"Change Control Note"
	means the form referred to in clause 6.3;

	"Change Proposal"
	means a notice in writing from any Party or Parties in accordance with Clause 6, proposing an amendment to the terms of this Agreement;

	"Change Report"
	has the meaning given to that term in Clause 6.7;

	"Competent Authority"
	means NIAUR and any local or national agency, authority, department, inspectorate, minister, ministry, official, or public or statutory person (whether autonomous or not) of, or of the government of, the United Kingdom or the European Community;

	"Confidential Information"
	means, in relation to a Party, all data or other information supplied to that Party by another Party under or pursuant to the provisions of this Agreement;  

	“Consumer Council”, “CCNI”
	means the Consumer Council for Northern Ireland;

	"Customer"
	means any person supplied or requiring to be supplied with gas at any Premises by a Supplier;

	"Data Protection Act"
	means the Data Protection Act 1998 (as amended or replaced from time to time);

	“Debt”

	has the meaning given to that term in paragraph 5.1 of Schedule 7 (Retailer Code of Practice for Dealing with Customers in Debt wishing to Switch Supplier); 

	"Defaulting Party"
	has the meaning given to that term in Clause 7.3;

	“Designated Agreement”
	means:
(i)       this Agreement; 
(ii)      the Network Code(s) and any agreement entered
          into pursuant to the Network Code(s); or
(iii)     any agreement NIAUR approves as a Designated Agreement;

	“DETI”
	means the Department of Enterprise Trade & Investment; 

	"Disclose"
	means disclose, reveal, report, publish or transfer and "Disclosure" shall be construed accordingly;

	"Dispute"
	has the meaning given to that term in Clause 10.1;

	"Disputing Party"
	has the meaning given to that term in Clause 10.2;

	"Domestic Supplier"
	means a Party who is entitled to make Domestic Supplies and who is described in Schedule 1;

	"Domestic Supply"
	means a supply of gas to Premises which is taken wholly or mainly for domestic purposes;

	"Effective Date"
	means 1 November 2010 for the Greater Belfast Licensed Area and 1 October 2012 for the Ten Towns Licensed Area and 22 September 2016 for the West Licensed Area;

	"Energy Order"
	means the Energy (Northern Ireland) Order 2003;

	“Erroneous Transfer” “ET”
	has the meaning given to that term in Schedule 12;

	“Erroneous Transfer Procedure”
	means the action Suppliers are require to undertake as set out in Schedule 12 to resolve an Erroneous Transfer;

	"Event of Default"
	has the meaning given to that term in Clause 7.1 of this Agreement;

	“Existing Registered User”
	has the meaning given to that term in the Network Code(s);

	“firmus energy (Distribution) Limited Conveyance Licence”
	means the Licence for the Conveyance of Gas granted to Bord Gais Eireann by the Authority pursuant to Article 8(1)(a) of the Order;

	"Force Majeure" 
	means any event or circumstance which is beyond the reasonable control of any Party acting as a Reasonable and Prudent Operator and which results in or causes the failure of that Party to perform any of its obligations under this Agreement, provided always that lack of funds shall not be interpreted as a cause beyond that Party's reasonable control;

	"Freedom of Information Act" 
	means the Freedom of Information Act 2000 (as amended or replaced from time to time);

	"Gas Conveyance Licence"
	means a licence to convey gas granted under Article 8(1)(a) of the Gas (NI) Order 1996;

	“Greater Belfast Licensed Area”
	means the Licensed Area, as the term “Licensed Area” is  defined in the Phoenix Natural Gas Limited Conveyance Licence;

	“Licensed Area”

	means the Greater Belfast Licensed Area or the Ten Towns Licensed Area or the West Licensed Area;

	“Network” 
	means all gas plant owned, operated or utilised by the Network Operator(s) by virtue of the licence granted to those Network Operators under Article 8(1)(a) of the Order; 

	“Network Code”, “Code” 
	means the documents, as amended from time to time, so described and published by the Network Operator(s) relevant to its Network, pursuant to Condition 2.5.1 of the Phoenix Natural Gas Ltd licence, Condition 2.4.1 of the firmus energy (Distribution) licence, and Condition 2.4.1 of the SGN Natural Gas licence, each granted under Article 8(1)(a) of the Order; 

	“Network Code Modification Rules” 
	means the rules in force from time to time relating to making modifications to the Network Code(s);

	“Network Operator(s)”
	means Phoenix Natural Gas Limited (NI 32809), firmus energy (Distribution) Limited (5375370) and SGN Natural Gas Limited (8822715); 

	“New Connection”
	A connection is deemed a “New Connection” in accordance with Schedule 18 (Interim Process for Expedited Switches for Domestic New Connections) of this Agreement;

	“New Party”
	has the meaning given to that term in Clause 4.1;

	“Operational Issue”
	means an issue or problem perceived by one or more Parties arising out of the operation of the arrangements designed to facilitate competition in the gas industry, which, for the avoidance of doubt, shall not be limited to issues or problems arising out of or impacting upon this Agreement;

	"Order"
	means the Gas (Northern Ireland) Order 1996 as amended by the Energy Order;

	“Party”
	means a party to this Agreement;

	“Party Change Administrator”
	means a Party’s appointed person to co-ordinate all communications from and to such party in relation to a Change Proposal;

	“Party Liable”
	has the meaning given to that term in Clause 7.10 and does not extend to NIAUR;

	“Phoenix Natural Gas Limited Conveyance Licence”
	means the Licence for the Conveyance of Gas granted to Phoenix Natural Gas Limited by the Authority pursuant to Article 8(1)(a) of the Order;

	“Premises”
	means any land, building or structure within the Greater Belfast Licensed Area or the Ten Towns Licensed Area or the West Licensed Area;

	“Prospective Supplier”
	means a Supplier who wishes to accede to the Agreement by executing an Accession Agreement pursuant to Schedule 2 hereof;

	“Reasonable and Prudent Operator”
	has the meaning given to that term in the Network Code(s);

	“Registered”
	means the recording on the Supply Meter Point Register of a Supplier as being responsible for a Supply Meter Point from a particular date and “Registration” shall be construed accordingly;

	“Report”
	has the meaning given to that term in Clause 20.2;

	“Reporting Party”
	means the party alleging the suspected Breach or Event of Default;

	“SGN Natural Gas Limited Conveyance Licence”
	means the Licence for the Conveyance of Gas granted to Scotia Gas Networks Northern Ireland Ltd by the Authority pursuant to Article 8(1)(a) of the Order;

	"Senior Manager"
	means a person appointed by each Party pursuant to Clause 12.1;

	“Supplier”
	means a person or body corporate who has been granted a Supply Licence under Article 8(1)(c) of the Order;  

	“Supplier Forum”
	means the body of that name set up by NIAUR, comprising the Consumer Council and all Suppliers who have been granted a Supply Licence which has not been determined or revoked by NIAUR;

	“Supply Licence”
	means a licence for the supply of gas granted under Article 8(1)(c) of the Order;  

	“Supply Meter Point”, “SMP”
	has the meaning given to that term in the Network Code(s);

	“Supply Meter Point Reference Number”, “SMPRN”
	has the meaning given to that term in the Network Code(s);


	“Supply Meter Point Register”
	has the meaning given to that term in the Network Code(s);

	“Supply Meter Point Registration”
	has the meaning given to that term in the Network Code(s);

	“Supply Meter Point Registration Date”
	has the meaning given to that term in the Network Code;

	“Ten Towns Licensed Area”

	means the Licensed Area, as the term “Licensed Area” is  defined in the firmus energy (Distribution) Limited Conveyance Licence; 

	“West Licensed Area”
	means the Licensed Area, as defined  in the SGN Natural Gas Limited Conveyance Licence;   

	“Working Day” or “”WD”
	means a day other than a Saturday, a Sunday or a day which is a bank holiday in Northern Ireland;




[bookmark: _Toc335308063]In this Agreement, unless the context requires otherwise, any reference to:

[bookmark: _Toc335308064]a "person" includes a reference to an individual, body corporate, association or partnership;

[bookmark: _Toc335308065]the singular shall include the plural and vice versa;

[bookmark: _Toc335308066]this "Agreement" shall mean this agreement, its recitals, and the Schedules, Annexes and Appendices thereto;

[bookmark: _Toc335308067]a Clause, Schedule or Part is a reference to a clause of or schedule to or part of this Agreement;

[bookmark: _Toc335308068]writing includes all methods of reproducing words in a legible and non‑transitory form;

[bookmark: _Toc335308069]any statute or any other subordinate legislation, any other agreement or instrument shall be construed as a reference to that statute, subordinate legislation, other agreement or instrument as amended, or re‑enacted or consolidated from time to time;

[bookmark: _Toc335308070]the masculine gender includes the feminine gender.

[bookmark: _Toc335308071]The headings in this Agreement are for the ease of reference only and shall not affect its interpretation.

[bookmark: _Toc335308072]In this Agreement, references to "include" or "including" are to be construed without limitation to the generality of the preceding words.

[bookmark: _Toc335308073]References to a document in "agreed form" are to that document in the form agreed by the Parties and initialled by or on behalf of them for identification.
[bookmark: _Ref17858015][bookmark: _Toc223856921][bookmark: _Toc223859349][bookmark: _Toc223859479][bookmark: _Toc223859624][bookmark: _Toc224103305]
[bookmark: _Toc335308074]Conditions Precedent

2.1	A Party may not be a Party to the Agreement unless it has been granted a Supply Licence which has not been determined or revoked by NIAUR. 

2.2	Should a Supplier’s licence limit the licensed area(s) of operation within Northern Ireland, that Supplier will remain bound by the obligations under this agreement and the accompanying schedules relevant to these  licensed areas.
[bookmark: _Ref17528375][bookmark: _Toc17602387][bookmark: _Toc223856922][bookmark: _Toc223859350][bookmark: _Toc223859480][bookmark: _Toc223859625][bookmark: _Toc224103306]
[bookmark: _Toc335308075]Duration

[bookmark: _Toc335308076]This Agreement shall take effect on the Effective Date of 1 November 2010 for the Greater Belfast Licensed Area and 1 October 2012 for the Ten Towns Licensed Area and 22 September 2016 for the West Licensed Area.

[bookmark: _Toc335308077]Subject to Clauses 7.8 and 7.9, this Agreement shall remain in effect in respect of a Party until such Party ceases to be a party to this Agreement in accordance with Clause 10 and Clause 18.  
[bookmark: _Ref228334412]
[bookmark: _Toc335308078]Subject to Clauses 7.8 and 7.9, this Agreement shall remain in effect until:

[bookmark: _Toc335308079]all the Parties cease to be Parties in accordance with Clause 7 and Clause 18; or;

[bookmark: _Toc335308080]there remains just one (1) Supplier as a Party.

[bookmark: _Toc335308081]This Clause is without prejudice to Clause 11.
[bookmark: _Toc17602388][bookmark: _Toc223856923][bookmark: _Toc223859351][bookmark: _Toc223859481][bookmark: _Toc223859626][bookmark: _Toc224103307][bookmark: _Ref226877903][bookmark: _Ref228333638]
[bookmark: _Toc335308082]Additional Parties

[bookmark: _Ref17603188][bookmark: _Toc335308083]Subject to the following provisions of this Clause 4, the Parties shall admit as an additional Party to this Agreement any person (a "New Party") who is not at that time already a Party, who applies to be admitted in the capacity requested by the New Party subject to the New Party either holding a Supply Licence and acting in its capacity of a licensed gas supplier or being such other person as may be a necessary party to this Agreement (as collectively determined by the Suppliers that are party to this Agreement from time to time).
[bookmark: _Ref17790364]
[bookmark: _Toc335308084]Subject to Clause 4.3, a New Party wishing to be admitted as an additional party shall apply to NIAUR for admission on a form of application issued by NIAUR in the agreed form from time to time and shall deliver such form to NIAUR together with any other information and/or documents referred to in the form.  A New Party shall self-certify in the form set out in Schedule 2 that its system design is such that on becoming a Party to this Agreement it will be able to fully comply with the terms and conditions of this Agreement.  Within 30 Working Days of receipt of the application, NIAUR shall notify the New Party and the other Parties to this Agreement the identity of the New Party and that either the New Party shall be admitted as a Party or that it requires from the New Party the information and/or documents referred to in the application form. 
[bookmark: _Ref17606176]
[bookmark: _Toc335308085]Where NIAUR notifies the New Party that it requires the information and/or documents specified in Clause 4.2, the New Party shall, within 20 Working Days of receiving NIAUR’s notice provide such information and/or documents, failing which the New Party's application shall lapse and be of no effect and the New Party shall not be, and shall not be entitled to be, admitted as a New Party consequent upon such application without prejudice to any new application for admission it may make thereafter.
[bookmark: _Ref35658538]
[bookmark: _Toc335308086]NIAUR may determine not to admit a New Party if such New Party does not provide the information and/or documents requested in its application within the time period specified at Clause 4.3 above.  Where NIAUR determines not to admit a New Party it shall provide such New Party with the reasons for its decision.  The determination of the NIAUR shall be final and binding on the Parties. 

[bookmark: _Toc335308087]Where:

[bookmark: _Toc335308088]NIAUR notifies the New Party in accordance with Clause 4.2 that the New Party is to be admitted as a Party; or

[bookmark: _Toc335308089]following a request for information and/or documents pursuant to Clause  4.2 the New Party provides sufficient information satisfactory to NIAUR within the time period specified in Clause 4.3; or

[bookmark: _Toc335308090]NIAUR determines that the New Party shall become a Party pursuant to Clause 4.4,

NIAUR shall, within 5 Working Days, prepare an Accession Agreement, which shall be executed by an authorised signatory for and on behalf of all Parties to this Agreement other than the New Party. In the event that a Party fails to execute and return to NIAUR the Accession Agreement within 5 Working Days of receipt of the execution version of the Accession Agreement from NIAUR, such Party hereby authorises and instructs any delegate authorised by NIAUR to sign such Accession Agreement on its behalf. Upon execution of the Accession Agreement by existing Parties, NIAUR and the New Party, the New Party shall become a Party for the purposes of this Agreement from the date specified in the Accession Agreement.

[bookmark: _Toc335308091]NIAUR shall, within five (5) Working Days of the New Party becoming a Party to this Agreement, notify all Parties of the execution and delivery of the Accession Agreement.

[bookmark: _Toc335308092]Schedules

All Parties to this Agreement agree to abide by the provisions of the Network Code(s) and in addition to abide by the provisions and tables specified in the Schedules which form part of this Agreement. The said provisions and tables specified in this Agreement hereof are in addition to the provisions of the relevant Network Code(s) and in the event of a conflict between the said provisions and tables and the relevant Network Code(s), the relevant Network Code(s) shall prevail.  In the event that the Network Codes are simultaneously  modified in accordance with the relevant Network Code Modification Rules and where the provisions of each Network Code remain aligned, the Schedules to this Agreement shall, where applicable, be deemed to be automatically modified to comply with the said modification to the Network Codes (with effect from the date that the relevant modifications to the Network Codes come into effect) and, unless NIAUR determines in its discretion that the process of updating the contents of the affected Schedules should be carried out pursuant to the Change Control process set out in Clause 6, NIAUR shall circulate the relevant revised Schedules to the Parties within 20 Working Days from the date such modification to the Network Codes (and relevant Schedules) becomes effective.  However, in the event that the Network Code(s) are modified in accordance with the relevant Network Code Modification Rules such that the Network Codes are non-aligned, the Schedules to this Agreement shall not be deemed to be automatically modified.  In such circumstances, the process of updating the contents of the affected Schedules will be carried out pursuant to the Change Control process set out in Clause 6 of this Agreement to ensure that the affected Schedules are updated in such a way to comply with the said modification(s) to each relevant Network Code.
[bookmark: _Ref29974648][bookmark: _Toc223856930][bookmark: _Toc223859358][bookmark: _Toc223859488][bookmark: _Toc223859633][bookmark: _Toc224103314][bookmark: _Toc403360769][bookmark: _Toc403360847][bookmark: _Toc403360923][bookmark: _Toc403360979][bookmark: _Toc403361436][bookmark: _Toc403371510][bookmark: _Toc415033805][bookmark: _Toc416508891][bookmark: _Toc17602393]
[bookmark: _Toc335308093]Change Control 
[bookmark: _Ref29975228]
[bookmark: _Ref29973964][bookmark: _Toc335308094]NIAUR may from time to time appoint and remove (on such conditions as it thinks fit) any such person as NIAUR requires to assist it or any sub-committee of it in connection with communications relating to, co-ordination and voting on, and implementation of, a Change Proposal (“Change Control Administrator”) which person shall be part of the Supplier Forum (if appointed) and NIAUR shall inform the Parties of the identity of the Change Control Administrator that may be in place from time to time. 
[bookmark: _Ref226877585]
[bookmark: _Toc335308095]Each of the other Parties to this Agreement shall each appoint an appropriate person to co-ordinate all communications from and to such Party and/or undertake all procedures in respect of a Party relating to the change control process pursuant to this Clause 6 (each such person shall be known as a “Party Change Administrator” and together the “Party Change Administrators”) and shall notify the Change Control Administrator of the identity of such Party Change Administrator that may be in place from time to time.  A Party Change Administrator shall be fully authorised to carry out all acts or obligations of the Party that appointed it in relation to the change control process pursuant to the principles and procedures set out in this Clause 6.  The Change Control Administrator and/or NIAUR shall be entitled to assume that a Party Change Administrator shall be authorised to perform all acts or obligations in relation to the change control process in respect of the Party that appointed it.  If a Party fails to notify the identity of their Party Change Administrator to the Change Control Administrator such Party’s Senior Manager shall be deemed to be its Party Change Administrator until such time as a Party Change Administrator is notified to the Change Control Administrator.
[bookmark: _Ref226877608]
[bookmark: _Toc335308096]Any Party to this Agreement may suggest a Change Proposal, but any Change Proposal must be discussed at the Supplier Forum prior to its submission to the Change Control Administrator and all of the Parties shall in connection therewith discuss and consider the implications of the Change Proposal on the Network Code(s). After such Change Proposal has been discussed at the Supplier Forum, any Party or NIAUR may submit a Change Proposal to the Change Control Administrator on the form(s) issued by NIAUR from time to time and shall deliver such form(s) to the Change Control Administrator together with any other documents referred to in the form(s) (the “Change Control Note”). Without prejudice to its other rights under this Agreement, and notwithstanding the provisions of this Clause 6.3, NIAUR may at its discretion review the contents of this Agreement (and its implementation) after six (6) months from the Effective Date of 1 November 2010, and thereafter from time to time at NIAUR’s discretion, and as a result of such review NIAUR may suggest Change Proposals for discussion at the Supplier Forum and submit Change Proposals to the Change Control Administrator.     

[bookmark: _Toc335308097]The Parties acknowledge and agree that, notwithstanding any other provision of this Agreement, a Change Proposal which seeks to achieve any of the matters listed in 6.4.1 to 6.4.4 below inclusive shall not take effect until the written consent of NIAUR has been obtained (such consent not to be unreasonably withheld or delayed):

[bookmark: _Toc335308098]any change to any definition in Clause 1 which materially affect the provisions of the Clauses set out in this Agreement; or

[bookmark: _Toc335308099]any change to any provision of this Agreement which requires or permits any matter to be referred to NIAUR for approval, consent, direction or decision or confers any rights or benefits upon the NIAUR; or

[bookmark: _Toc335308100]a change to the terms of a Schedule of this Agreement; or

[bookmark: _Toc335308101]the introduction of a new Schedule of this Agreement.

[bookmark: _Toc335308102]The Change Control Administrator may reject a Change Proposal in its absolute discretion if it considers that the Change Proposal: 

[bookmark: _Toc335308103]is not sufficiently specific; 

[bookmark: _Toc335308104]has been submitted by a person or persons not authorised or not properly authorised to do so pursuant to Clause 6.2 of this Agreement; 

[bookmark: _Toc335308105]is inconsistent with the objectives specified in condition 2.26.4 of the Supply Licence; 

[bookmark: _Toc335308106]is ambiguous or incomplete; and/or 

[bookmark: _Toc335308107]is not materially different from a Change Proposal that has already been submitted to it.  

When rejecting a Change Proposal, the Change Control Administrator may recommend any amendment and/or additional information that ought to have been provided in the Change Control Note. 
[bookmark: _Ref29975189]
[bookmark: _Toc335308108]Subject always to the provisions of Clauses 6.4 and 6.5 above, the Parties can request to vote at the Supplier Forum on whether to accept or reject a Change Proposal (where each Party present shall have one vote, and where voting is on the basis of acceptance of the Change Proposal requiring a unanimous vote). In the event that the vote is not unanimous, the Change Control Administrator shall consider all relevant material and the impact on the Parties of the Change Proposal being considered and determine at his/her discretion whether the Change Proposal should be accepted or rejected. 

[bookmark: _Toc335308109]Promptly following any acceptance or rejection of a Change Proposal under Clause 6.4, 6.5 or 6.6, the Change Control Administrator shall produce a change report which details the reasons for his/her acceptance or rejection of the Change Proposal (the “Change Report”) and shall notify the Parties that the Change Proposal has been accepted or rejected (and at the same time provide each of the Parties with a copy of the Change Report). 

Appeals

[bookmark: _Toc335308110]If a Change Proposal is rejected in accordance with this Clause 6, any Party may appeal such decision, within 20 Working Days of receipt of the Change Report, to NIAUR for its determination in writing.  
[bookmark: _Ref29975790]
[bookmark: _Toc335308111][bookmark: _Ref29958141]If a Change Proposal is approved in accordance with this Clause 6, any Party may appeal such decision, within 20 Working Days of receipt of the Change Report, to NIAUR for its determination.
[bookmark: _Ref30318586]
[bookmark: _Toc335308112]If a Party appeals to NIAUR pursuant to Clauses 6.8 to 6.9 (inclusive), it shall provide NIAUR with notice of such appeal and provide NIAUR with copies of its appeal and any other information and/or documentation submitted to NIAUR in support of such appeal.    
[bookmark: _Ref30322955]
[bookmark: _Toc335308113]Where any change is proposed to this Agreement pursuant to the terms of this Clause 6 which NIAUR decides is of an urgent nature and is a change which should be decided upon promptly, NIAUR may decide to reduce the timescales set out in this Clause 6 as notified to the Parties from time to time. 

[bookmark: _Toc335308114]Until such time as a Change Proposal has taken effect, the Parties shall continue to perform this Agreement in compliance with its terms. A copy of any Change Proposal must be provided to NIAUR. 

[bookmark: _Toc335308115]A Change Proposal shall not take effect or be implemented until either the 20 Working Days period to appeal a Change Proposal pursuant to clauses 6.8 and 6.9 has expired or an appeal pursuant to this clause 6 has been finally determined by NIAUR. 

[bookmark: _Toc335308116]Any discussions which may take place between the Parties pursuant to the terms of this Clause 6 shall be without prejudice to the rights of any Party.
[bookmark: _Ref29974397][bookmark: _Toc223856932][bookmark: _Toc223859360][bookmark: _Toc223859490][bookmark: _Toc223859635][bookmark: _Toc224103316]
[bookmark: _Toc335308117]Events of Default, Consequences of Default and Limitation of Liability
[bookmark: _Ref29974043]
[bookmark: _Toc335308118]It shall be an “Event of Default” if:
[bookmark: _Ref226888557]
[bookmark: _Toc335308119]a Party fails to comply with a Final Order (within the meaning of Article 42 of the Energy Order) or with a Provisional Order (within the meaning of Article 42 of the Energy Order) which has been confirmed under Article 42 of the Energy Order and which (in either case) has been made in respect of a contravention or apprehended contravention of a condition to which its Supply Licence is subject or of a “relevant requirement” as defined in Article 41(2)(b) of the  Energy Order and such failure is not rectified to the satisfaction of the NIAUR within three months after the NIAUR has given notice of such failure to the Party, provided that no such notice shall be given by NIAUR before the expiration of the period within which an application under Article 44 of the Energy Order could be made questioning the validity of the Final or Provisional Order or before the proceedings relating to any such application are finally determined;

[bookmark: _Toc335308120]the Party fails to pay any financial penalty (within the meaning of Article 45 of the Energy Order) imposed in respect of a contravention or apprehended contravention of a condition to which its Supply Licence is subject or of a “relevant requirement” as defined in Article 41(2)(b) of the Energy Order by the due date for such payment and such payment is not made to NIAUR within three months after NIAUR has given notice in writing of such failure to the Party, provided that no such notice shall be given by NIAUR before the expiration of the period within which an application under Article 49 of the Energy Order could be made questioning the validity or effect of the financial penalty or before the proceedings relating to any such application are finally determined; or 

[bookmark: _Toc335308121]the Party fails to comply with an order made by a court under section 34 of the Competition Act 1998; or fails to comply with an order made under section 72, 75, 76, 81, 83, 84, 158, 160 or 161 of, or under paragraph 2, 5, 6, 10 or 11 of Schedule 8 to, the Enterprise Act 2002; or is found guilty or an offence under section 188 or 193 or 194 of the Enterprise Act 2002; or 

[bookmark: _Toc335308122]a Party:

is unable to pay its debts (within the meaning of article 214(1) or 214(2) of the Insolvency (Northern Ireland) Order 1989, but as if in that article 214(1)(a) the sum of £10,000 was substituted to the sum of £750 or has any voluntary arrangement proposed in relation to it under Article 14 of that Order, or enters into any scheme of arrangement (other than for the purpose of reconstruction or amalgamation upon terms and within such period as may previously have been approved in writing by NIAUR); or 

has a  receiver (which expression shall include an administrative receiver within the meaning of Article 5 of the Insolvency (Northern Ireland) Order 1989 of the whole or any material part of its assets or undertaking appointed; or 

has an administration order under Article 21 of the Insolvency (Northern Ireland) Order 1989 made in relation to it; or 

passes any resolution for winding up other than a resolution previously approved in writing by NIAUR; or 

becomes subject to an order for winding up by a court of competent jurisdiction; or 
[bookmark: _Ref29976317]
[bookmark: _Toc335308123]without prejudice to Clause 9, a circumstance of Force Majeure which affects the performance by a Party of substantially all of its obligations under this Agreement continues for more than 180 days;
[bookmark: _Ref29976441]
[bookmark: _Toc335308124]a Party has its Supply Licence determined or revoked by NIAUR in accordance with its terms.
[bookmark: _Ref226891167]
[bookmark: _Toc335308125]Any Party may report any suspected Event of Default to NIAUR and upon receiving such report, NIAUR shall notify the Party to whom the suspected Event of Default report relates.

[bookmark: _Toc335308126]In the event of a Party being in default pursuant to Clause 7.1 (a “Defaulting Party”) NIAUR may:

[bookmark: _Toc335308127]notify the Defaulting Party; and
[bookmark: _Ref29976211]
[bookmark: _Toc335308128]notify the other Parties that such Parties shall decide not to give the Defaulting Party the benefit of any part of this Agreement as specified by NIAUR in its said notice from a date determined by NIAUR until NIAUR determines otherwise.

[bookmark: _Toc335308129]On receipt of notification from NIAUR pursuant to Clause 7.3.2, a Party shall be entitled to decline to give a Defaulting Party the benefit of any part of this Agreement in accordance with such notification, until it is notified by NIAUR that NIAUR has determined otherwise.

[bookmark: _Toc335308130]Any Party that is a Defaulting Party pursuant to the terms of Clause 7.1 may apply to NIAUR to have the restrictions referred to in this Clause 7 removed and NIAUR shall consider such application.

[bookmark: _Toc335308131]Upon giving NIAUR 30 Working Days’ notice of its intention to cease to be a Party to this Agreement, a Supplier shall cease to be a Party to this Agreement upon expiry of such notice period.

[bookmark: _Toc335308132]A Party shall cease to be a party to this Agreement with immediate effect if its Supply Licence is determined or revoked (whichever is the earlier).  A Party shall cease to be a party to this Agreement as a Domestic Supplier on and from the date that Part 2 of such Supplier’s Supply Licence ceases to have effect if NIAUR provides that Part 2 of such Supplier's Supply Licence shall cease to have effect.  
[bookmark: _Ref29974323]
[bookmark: _Toc335308133]A Party ceasing to be a party to this Agreement shall be without prejudice to the accrued rights and liabilities of that Party prior to the date of it ceasing to be a Party and shall not affect any continuing obligations of that Party under this Agreement. 
[bookmark: _Ref29974327]
[bookmark: _Toc335308134]Where a Party ceases to be a party to this Agreement, Clauses 7, 8, 9, 10, 12 to 13 (inclusive), 18 and 19 shall remain in full force and effect as regards the Party.
[bookmark: _Ref29974159]
[bookmark: _Toc335308135]Subject to Clause 7.13 and 7.15 and save as provided in this Clause 7.10 and Clause 7.11 no Party (the “Party Liable”) nor any of its officers, employees or agents shall be liable to any other Party for loss arising from any breach of this Agreement by the Party Liable other than for loss directly resulting from such breach and which at the date hereof was reasonably foreseeable as not unlikely to occur in the ordinary course of events from such breach in respect of:

[bookmark: _Toc335308136]physical damage to the property of that other Party, its officers, employees or agents; and/or

[bookmark: _Toc335308137]the liability of such other Party to any other person for loss in respect of physical damage to the property of any person arising from breach by the Party Liable,

provided that the liability of any Party in respect of claims for such loss arising from any incident or series of related incidents shall in no circumstances exceed £1,000,000 (one million pound sterling).  NIAUR shall be excluded from the provisions of this Clause 7.10.
 
[bookmark: _Ref29976555]
[bookmark: _Toc335308138]Nothing in this Agreement shall exclude or limit the liability of the Party Liable for death or personal injury resulting from the negligence of the Party Liable or any of its officers, employees or agents and the Party Liable shall indemnify and keep indemnified any other Party, its officers, employees or agents, from and against all such liability which such other Party may suffer or incur by reason of any claim on account of death or personal injury resulting from the negligence of the Party Liable or any of its officers, employees or agents.
[bookmark: _Ref29976758]
[bookmark: _Toc335308139]Subject to Clause 7.15, no Party, nor any of its officers, employees or agents shall in any circumstances whatsoever be liable to any other Party for:

[bookmark: _Toc335308140]any loss of profit, loss of revenue, loss of use, loss of contract or loss of goodwill; or

[bookmark: _Toc335308141]any indirect or consequential loss; or

[bookmark: _Toc335308142]loss resulting from the liability of such other Party to any other person howsoever and wheresoever arising save as expressly provided in Clauses 7.10 and 7.11.
[bookmark: _Ref226891432]
[bookmark: _Toc335308143]The rights and remedies provided by this Agreement to the parties are exclusive and not cumulative and exclude and are in place of all substantive (but not procedural) rights or remedies express or implied and provided by common law or statute in respect of the subject matter of this Agreement, including any rights any Party may possess in tort or delict which shall include actions brought in negligence and/or nuisance.  Accordingly, each of the Parties hereby waives to the fullest extent possible all such rights and remedies provided by common law or statute, and releases the Party Liable, its officers, employees and agents to the same extent from all duties, liabilities, responsibilities or obligations provided by common law or statute in respect of the matters dealt with in this Agreement and undertakes not to enforce any of the same except as expressly provided herein.
[bookmark: _Ref29976760]
[bookmark: _Toc335308144]Save as otherwise expressly provided in this Agreement, this Clause 7 insofar as it excludes or limits liability shall override any other provision in this Agreement provided that nothing in this Clause 7 shall exclude or restrict or otherwise prejudice or affect any of:

[bookmark: _Toc335308145]the rights, powers, duties and obligations of any Party which are conferred or created by the Order, any licence granted pursuant to the Order or any subordinate legislation made under the Order; or

[bookmark: _Toc335308146]the rights, powers, duties and obligations of NIAUR or DETI under the Order, any such licence or otherwise howsoever. 
[bookmark: _Ref226891472]
[bookmark: _Toc335308147]Each of the sub-clauses of this Clause 7 shall:

[bookmark: _Toc335308148]be construed as a separate and severable contract term, and if one or more of such sub-clauses is held to be invalid, unlawful or otherwise unenforceable the other or others of such Clauses shall remain in full force and effect and shall continue to bind the parties; and

[bookmark: _Toc335308149]survive termination of this Agreement. 

[bookmark: _Toc335308150]Each Party hereby acknowledges and agrees that each of the other Parties holds the benefit of Clauses 7.10, 7.11 and 7.12 for itself and as trustee and agent for its officers, employees and agents.

[bookmark: _Toc335308151]Each Party hereby acknowledges and agrees that the provisions of this Clause 7 have been the subject of discussion and negotiation and are fair and reasonable having regard to the circumstances as at the date hereof.

[bookmark: _Toc335308152]For the avoidance of doubt, nothing in this Clause 7 shall prevent or restrict any Party enforcing any obligation (including suing for a debt) owed to it under or pursuant to this Agreement.
[bookmark: _Ref29959381][bookmark: _Toc223856934][bookmark: _Toc223859362][bookmark: _Toc223859492][bookmark: _Toc223859637][bookmark: _Toc224103318][bookmark: _Ref226891286]
[bookmark: _Toc335308153]Confidentiality

[bookmark: _Toc335308154][bookmark: _Ref29959350][bookmark: _Ref29959318]Subject to the provisions set out in Clause 8.2, each Party hereby undertakes with each other Party that it shall preserve the confidentiality of and shall not directly or indirectly disclose or use for its own purposes Confidential Information.  
[bookmark: _Ref226891626]
[bookmark: _Toc335308155]A Party shall be entitled to Disclose or use Confidential Information if and to the extent that one or more of the following apply:

[bookmark: _Toc335308156]the Party is required or permitted to Disclose Confidential Information pursuant to the terms of a Designated Agreement, to the extent of such requirement or permission; or

[bookmark: _Toc335308157]the Party believes, on reasonable grounds, that market arrangements set out or contemplated by this Agreement require or permit it to Disclose Confidential Information to another person or to use Confidential Information to the extent of such requirement or permission and it has given the other Parties prior written notice of such intended Disclosure and NIAUR has consented to such Disclosure; or

[bookmark: _Toc335308158]the person to whose affairs the Confidential Information relates gives its prior written consent to the Disclosure or use, to the extent of such consent; or

[bookmark: _Toc335308159]the Confidential Information, before it is furnished to the relevant Party is in the public domain; or

[bookmark: _Toc335308160]the Confidential Information, after it is furnished to the Party:

is acquired by the Party in circumstances in which this Clause 8 does not apply;

is acquired by a Party in circumstances in which this Clause 8 does apply and thereafter ceases to be subject to the restrictions imposed by this Clause; or

enters the public domain,

and in any such case otherwise than as a result of (i) a breach by the Party of its obligations in this Clause or (ii) a breach by the person who disclosed that Confidential Information of that person's confidentiality obligation and the Party is aware of such breach; or
[bookmark: _Ref29959280]
[bookmark: _Toc335308161]the Party is required or permitted to Disclose Confidential Information to any person:

in compliance with any provisions of the Order or the Energy Order (and any other applicable legislation); or

in compliance with any other requirement of law or of a Competent Authority; or

in response to a requirement of any stock exchange or regulatory authority or the Panel on Takeovers and Mergers; or

pursuant to any judicial or arbitral process or tribunal having jurisdiction in relation to the Party; or 

[bookmark: _Toc335308162]the Party Discloses Confidential Information to its Affiliates or its Affiliates' employees, directors, agents, consultants and professional advisers; or

[bookmark: _Toc335308163]the Party Discloses Confidential Information to NIAUR.

[bookmark: _Toc335308164]Confidential Information which a Party is permitted or obliged to Disclose or use pursuant to Clause 8.2 shall not cease to be regarded as Confidential Information in all other circumstances by virtue of such Disclosure or use.

[bookmark: _Toc335308165]With effect from the date of this Agreement each Party shall adopt procedures within its organisation for ensuring the confidentiality of all Confidential Information which it is obliged to preserve as confidential under Clause 8.1.  These procedures include the following:

[bookmark: _Toc335308166]the Confidential Information will be disseminated within the Party only on a "need to know" basis;

[bookmark: _Toc335308167]employees, directors, agents, consultants and professional advisers of the Party in receipt of Confidential Information will be made fully aware of the Party's obligations of confidence in relation thereto; and

[bookmark: _Toc335308168]any copies of the Confidential Information, whether in hard copy or computerised form, will clearly identify the Confidential Information as confidential.
[bookmark: _Ref226892030]
[bookmark: _Toc335308169]Each Party shall take all reasonable steps to ensure that any person referred to in Clause 8.2 to whom the Party Discloses Confidential Information does not use that Confidential Information for any purpose other than that for which it is provided and does not Disclose that Confidential Information otherwise than in accordance with this Clause 8.

[bookmark: _Toc335308170]Each Party shall procure that each of its Affiliates observes the restrictions in Clauses 8.1 to 8.5 as if in each such Clause there was substituted for the name of the Party the name of the Affiliate.

[bookmark: _Toc335308171]Each Party warrants that it has effected, and undertakes that it will during the term of this Agreement effect and maintain all such notifications as it is required to effect and maintain under the Data Protection Act to enable it lawfully to perform the obligations imposed on it by this Agreement.  Each Party undertakes to comply with the Data Protection Act in the performance of its obligations under this Agreement.

[bookmark: _Toc335308172]Each Party undertakes that, in any case where information to be disclosed by it under this Agreement may lawfully be Disclosed only with the prior consent of the person to whom the information relates, it will use its reasonable endeavours to obtain such prior consents so as to enable it, to promptly to perform its obligations under this Agreement.

[bookmark: _Toc335308173]Subject to the requirements of the Freedom of Information Act, the Parties acknowledge that for NIAUR to properly carry out its duties and responsibilities under this Agreement, it may decide or be obliged to keep confidential to it matters, reports, data and other information produced by or for, or made available to or held by it and in any such case, it shall neither Disclose the same to the Parties nor be required by such Parties so to Disclose. Each of the Parties agrees to respect the position of NIAUR accordingly.

[bookmark: _Toc335308174][bookmark: _Toc223856935][bookmark: _Toc223859363][bookmark: _Toc223859493][bookmark: _Toc223859638][bookmark: _Toc224103319]Each of the Parties agrees, subject to any relevant confidentiality provision binding on it, to provide NIAUR with all data and other information reasonably requested by and necessary for NIAUR to properly to carry out its duties and responsibilities under this Agreement.
[bookmark: _Toc223856936][bookmark: _Toc223859364][bookmark: _Toc223859494][bookmark: _Toc223859639][bookmark: _Toc224103320][bookmark: _Ref226891109][bookmark: _Ref226891303]
[bookmark: _Toc335308175]Force Majeure
[bookmark: _Ref35660374]
[bookmark: _Toc335308176]If any Party (the "Affected Party") shall be unable to carry out any of its obligations under this Agreement due to a circumstance of Force Majeure this Agreement shall remain in effect but:

[bookmark: _Toc335308177]the Affected Party's obligations; and

[bookmark: _Toc335308178]the obligations of each of the other Parties owed to the Affected Party under this Agreement; and

[bookmark: _Toc335308179]any other obligations of such other Parties under this Agreement owed between themselves which the relevant Party is unable to carry out directly as a result of the suspension of the Affected Party's obligations,

shall be suspended without liability for the period during which the circumstance of Force Majeure prevails provided that:

the Affected Party gives the other Parties prompt notice describing the circumstance of Force Majeure including the nature of the occurrence and its expected duration and where reasonably practicable continues to furnish regular reports with respect thereto during the period of Force Majeure; and

the suspension of performance is of no greater scope and of no longer duration than is required by the circumstance of Force Majeure; and

no obligations of any Party that arose before the circumstance of Force Majeure causing the suspension of performance are excused as a result of the Force Majeure; and

the Affected Party uses all reasonable efforts to mitigate the impact of the circumstance of Force Majeure and to remedy its inability to perform as quickly as possible; and

[bookmark: _Toc223856937][bookmark: _Toc223859365][bookmark: _Toc223859495][bookmark: _Toc223859640][bookmark: _Toc224103321]immediately after the end of the circumstance of Force Majeure the Affected Party notifies the other Parties in writing of the same and resumes performance of its obligations under this Agreement.
[bookmark: _Toc223856938][bookmark: _Toc223859366][bookmark: _Toc223859496][bookmark: _Toc223859641][bookmark: _Toc224103322][bookmark: _Ref226891317][bookmark: _Ref226892069]
[bookmark: _Toc335308180]Disputes
[bookmark: _Ref226877258]
[bookmark: _Toc335308181]Save where expressly stated in this Agreement to the contrary, and subject to any contrary provision of the Order, the Energy Order, the Supply Licence(s) or the rights, powers, duties and obligations of NIAUR or DETI under the Order or otherwise howsoever arising, any dispute or difference of whatever nature and howsoever arising under, out of or in connection with this Agreement (a "Dispute") shall be resolved according to the provisions of this Clause 10.

[bookmark: _Ref226877261][bookmark: _Toc335308182]Any Party shall refer a Dispute to the Senior Managers, by notice in writing to all other Parties to the Agreement who are Party to the Dispute (the Party referring the Dispute and the other Parties to the Dispute each being a "Disputing Party").  The Senior Managers of the Disputing Parties shall endeavour to resolve the Dispute between them within fifteen (15) Working Days.  The Senior Managers of the Disputing Parties shall have authority to negotiate in relation to and to resolve the Dispute including authority to bind the Party nominating them.  The joint and unanimous decision of the Senior Managers of the Disputing Parties shall be binding upon the Parties to the Dispute.

Arbitration

10.3	Any dispute arising out of or in connection with this Agreement which is not resolved in accordance with Clause 10.2 shall be referred to mediation as follows:

10.3.1	the meditation shall be conducted by a single mediator who shall be appointed by agreement in writing between the Parties or, if the Parties are unable to agree on the identity of the mediator within five Business Days of the date of the decision that the dispute be determined by a mediator, or if the mediator appointed is unable or unwilling to act, the mediator shall be appointed by the Centre for Effective Dispute Resolution on the application of either party; 

10.3.2	the mediation shall be conducted in Belfast, Northern Ireland and in the English language under the laws of Northern Ireland; and 

10.3.3	the mediation shall be conducted without prejudice to the rights of the Parties in any future proceedings. 

10.4	Any dispute which is not resolved by mediation in accordance with Clause 10.3 within one month after commencement of the mediation, may, at the request of either Party, be referred to arbitration before a single arbitrator who shall be appointed by agreement in writing between the Parties or, if they are unable to agree on the identity of the arbitrator within five Business Days of the date of the decision that the dispute be referred to arbitration, or if the person appointed is unable or unwilling to act, shall be appointed by the London Court of International Arbitration on the application of either Party.  The arbitration shall be conducted in Belfast, Northern Ireland in the English language under the laws of Northern Ireland in accordance with the arbitration rules in force at the date the dispute is referred to arbitration. 

10.5	Nothing in this Clause will restrict, at any time while the above dispute resolution procedures are in progress or before or after they are invoked, either Party’s freedom to commence legal proceedings to preserve any legal right or remedy. 
[bookmark: _Ref29974417][bookmark: _Toc223856940][bookmark: _Toc223859368][bookmark: _Toc223859498][bookmark: _Toc223859643][bookmark: _Toc224103324]
[bookmark: _Toc335308183]Derogations

[bookmark: _Ref226892102][bookmark: _Toc335308184]NIAUR may resolve to grant a derogation to any Party or Parties in relation to any obligation contained in this Agreement, which may be subject to conditions and shall specify the term, scope and application of such derogation, and may amend or retract any such derogation, or any such conditions relating thereto, from time to time as it sees fit.
[bookmark: _Ref29973942]
[bookmark: _Toc335308185]A Party may, in the form set out in Schedule 2, apply to NIAUR for a derogation pursuant to Clause 11.1 ("Application for Derogation").

[bookmark: _Toc335308186]Where NIAUR receives an Application for Derogation from a Party pursuant to Clause 11.2, it shall ensure that the Application for Derogation is added to the agenda for the next meeting of the Supplier Forum, and shall give notice to all Parties, at least 10 Working Days prior to the meeting of the Supplier Forum at which the application is to be considered, stating:

[bookmark: _Toc335308187]that the Application for Derogation has been made, setting out the terms of the derogation sought, and the identity of the Party making the Application for Derogation; and
[bookmark: _Ref226892138]
[bookmark: _Toc335308188]the time (not being less than 10 Working Days from the date on which notice is provided) within which Parties may make representations or objections with respect to the derogation which has been applied for.

[bookmark: _Toc335308189]If pursuant to Clause 11.3.2 any Parties make representations or objections with respect to the derogation that has been applied for, NIAUR shall as soon as reasonably practicable and in any event before the relevant meeting of the Supplier Forum at which the Application for Derogation is to be considered, provide such representations and objections to the Parties by e-mail or in writing.

[bookmark: _Toc335308190]Where a Party is granted a derogation by NIAUR in accordance with this Clause 11, that Party shall be excused from complying with the obligations specified in the terms of that derogation, and shall be deemed not to be in breach of this Agreement for failing to comply with the relevant obligations for the term of the derogation, but shall be required to comply with any modified obligations which are specified as a condition of the derogation.
[bookmark: _Toc223856941][bookmark: _Toc223859369][bookmark: _Toc223859499][bookmark: _Toc223859644][bookmark: _Toc224103325][bookmark: _Ref226891327][bookmark: _Ref228345340]
[bookmark: _Toc335308191]Contract Management
[bookmark: _Ref226877227]
[bookmark: _Toc335308192]Each Party shall appoint an appropriate person (each a "Senior Manager" and together the "Senior Managers") to manage all matters arising under or in connection with this Agreement and to monitor the general operation of this Agreement.

[bookmark: _Toc335308193]Each Senior Manager appointed by a Party shall ensure that procedures are in place in respect of that Party to ensure that there is adequate support for operations provided under this Agreement and timely resolution of problems that may occur, including a point of contact to process and resolve such problems.

[bookmark: _Toc335308194]At times determined by NIAUR a meeting of Senior Managers shall be convened to discuss Operational Issues, with particular regard to inter‑operability issues and performance of third parties.

[bookmark: _Toc335308195]Each Party shall notify the other Parties, NIAUR and the Change Control Administrator of the name and contact details of the Senior Manager appointed by it for the purposes of this Agreement from time to time.

[bookmark: _Toc335308196]A copy of this Agreement shall be provided by NIAUR to any person requesting the same upon payment of an amount not exceeding the reasonable cost of making and providing such a copy.

[bookmark: _Toc223856942][bookmark: _Toc223859370][bookmark: _Toc223859500][bookmark: _Toc223859645][bookmark: _Toc224103326][bookmark: _Ref226891338][bookmark: _Toc335308197]Entire Agreement

[bookmark: _Toc335308198]This Agreement and any document referred to herein represents the entire understanding, and constitutes the whole agreement, in relation to its subject matter and supersedes any previous agreement between the Parties with respect thereto and without prejudice to the generality of the foregoing excludes any warranty, condition or other undertaking implied at law or by custom.

[bookmark: _Toc335308199]Each Party confirms that, except as provided in this Agreement and without prejudice to any liability for fraudulent misrepresentation, no Party has relied on any representation, warranty or undertaking which is not contained in this Agreement or any document referred to herein.
[bookmark: _Toc223856943][bookmark: _Toc223859371][bookmark: _Toc223859501][bookmark: _Toc223859646][bookmark: _Toc224103327]
[bookmark: _Toc335308200]Severability

If any provision of this Agreement shall be held to be invalid or unenforceable by a judgment or decision of any court of competent jurisdiction or any authority (including NIAUR) whose decisions shall be binding on the Parties, the same shall be deemed to be severable and the remainder of this Agreement shall remain valid and enforceable to the fullest extent permitted by law.  In any such case, the Parties will negotiate in good faith with a view to agreeing one or more provisions which may be substituted for such invalid or unenforceable provision in order to give effect, so far as practicable, to the spirit of this Agreement.
[bookmark: _Toc223856944][bookmark: _Toc223859372][bookmark: _Toc223859502][bookmark: _Toc223859647][bookmark: _Toc224103328]
[bookmark: _Toc273526444][bookmark: _Toc335308201]No Partnership or Agency

Nothing in this agreement is intended to, or shall be deemed to, establish any partnership or joint venture between any of the Parties, constitute any Party the agent of another Party, nor authorise any Party to make or enter into any commitments for or on behalf of any other Party.

[bookmark: _Toc273526445][bookmark: _Toc335308202]Further Assurance

Each Party shall and shall use all reasonable endeavours to procure that any necessary third party shall promptly execute and deliver such documents and perform such acts as may reasonably be required for the purposes of giving full effect to the terms of this Agreement.

[bookmark: _Toc335308203]Waivers

The failure by any Party to exercise, or the delay by any Party in exercising, any right, power, privilege or remedy provided by this Agreement or by law shall not constitute a waiver thereof nor of any other right, power, privilege or remedy.  No single or partial exercise of any such right, power, privilege or remedy shall preclude any further exercise thereof or the exercise of any other right, power, privilege or remedy.
[bookmark: _Toc223856945][bookmark: _Toc223859373][bookmark: _Toc223859503][bookmark: _Toc223859648][bookmark: _Toc224103329][bookmark: _Ref248548264][bookmark: _Ref248548379]
[bookmark: _Toc335308204]Assignment and Sub‑Contracting
[bookmark: _Ref226892185]
[bookmark: _Toc335308205]Subject to Clauses 18.2 and 18.3, and except as provided elsewhere in this Agreement, no Party shall assign any of its rights under this Agreement without the prior written consent of all other Parties, such consent not to be unreasonably withheld or delayed.
[bookmark: _Ref29976994]
[bookmark: _Toc335308206]Subject to Clauses 7.8 and 7.9, any Party may transfer its rights and obligations under this Agreement to any successor holder of its Supply Licence (or part thereof, as appropriate) provided that:

[bookmark: _Toc335308207]NIAUR has approved the transfer of such Supply Licence pursuant to the Order; and
[bookmark: _Ref29977070]
[bookmark: _Toc335308208]the successor holder executes an Accession Agreement with the other Parties to this Agreement.
[bookmark: _Ref29976997]
[bookmark: _Toc335308209]If Clause 18.2.2 applies, upon execution of the Accession Agreement, the successor holder shall become a Party for all purposes of this Agreement from the date specified in the Accession Agreement. To the extent that a Party has effectively transferred its rights and obligations under this Agreement to a successor holder of its Supply Licence pursuant to Clause 18.2, the transferring Party will have no further rights and obligations pursuant to this Agreement (but such transferring Party shall remain bound by the provisions of this Agreement up to the point of transfer of such rights and obligations). 

[bookmark: _Toc335308210]Any Party may sub‑contract or delegate the performance of all or any of its obligations under this Agreement to any appropriately qualified and experienced third party, but shall at all times remain liable to any other Parties in relation to all sub‑contracted or delegated obligations.

[bookmark: _Toc335308211]Each Party shall notify other Parties, on request, of any subcontractors appointed by it for the purposes of this Agreement.
[bookmark: _Ref29974354][bookmark: _Toc223856946][bookmark: _Toc223859374][bookmark: _Toc223859504][bookmark: _Toc223859649][bookmark: _Toc224103330][bookmark: _Ref226892239][bookmark: _Ref228333677]
[bookmark: _Toc335308212]Notices

[bookmark: _Ref226891352][bookmark: _Toc335308213]Any notice, request, claim form or other communication to be made under or in connection with this Agreement shall be in writing and shall be delivered by hand or by fax or by first class post, or (provided this Agreement expressly so provides) sent by e-mail, to that Party's address as included in Schedule 1 as may be varied from time to time by notice from a Party to all other Parties (marked for the attention of the Senior Managers) and notified to NIAUR in accordance with the terms of this Clause.
[bookmark: _Ref30389566]
[bookmark: _Toc335308214]Unless otherwise stated in this Agreement, a notice, request or other communication sent in accordance with Clause 19.1 shall be deemed received:

[bookmark: _Toc335308215]if delivered by hand, when left at the address referred to above;

[bookmark: _Toc335308216]if sent by post, 2 Working Days after the date of posting; 

[bookmark: _Toc335308217]if sent by fax, upon production by the sender's equipment of a transmission report indicating that the fax was sent to the fax number of the recipient in full without error;

[bookmark: _Toc335308218]if sent by e-mail upon receipt by the sender of a delivery receipt e-mail message which states that the e-mail has been successfully delivered to the recipient.

[bookmark: _Toc335308219]Without any prejudice to Clause 19.2, notice, request or communication sent by e-mail shall also be sent by hand, by post or by fax.

[bookmark: _Toc335308220]This Clause 19 shall apply mutatis mutandis to NIAUR save that their address and details shall be as set out below or varied from time to time by notice from such persons to the other Parties in accordance with the terms of this Clause 19.

NIAUR

Address: Queens House, 14 Queen Street, Belfast, BT1 6ED
Fax: 44 (0) 28 9031 1740
E-mail: info@ureg.gov.uk
[bookmark: _Toc223856947][bookmark: _Toc223859375][bookmark: _Toc223859505][bookmark: _Toc223859650][bookmark: _Toc224103331][bookmark: _Ref226891389]
[bookmark: _Toc335308221]Audit and Records

[bookmark: _Toc335308222]Subject always to the scope of NIAUR’s statutory powers and duties, on request by NIAUR each Party shall ensure that any auditor appointed by NIAUR has access at reasonable times and on reasonable notice to:

[bookmark: _Toc335308223]any records maintained by that Party in relation to any Supply Meter Point for which it is or has been Registered in the 24 months prior to that date;

[bookmark: _Toc335308224]any records maintained by it in relation to any Supply Meter Point comprised in its Supply Licence in the 24 months prior to that date;

[bookmark: _Toc335308225]any software, hardware, data or information held by the Party or its agents where reasonably required by the auditor; and

[bookmark: _Toc335308226]the Party’s Premises.
[bookmark: _Ref29974185]
[bookmark: _Toc335308227][bookmark: _Toc335308228][bookmark: _Toc223856948][bookmark: _Toc223859376][bookmark: _Toc223859506][bookmark: _Toc223859651][bookmark: _Toc224103332][bookmark: _Ref226891403]Each party will comply with any reporting requirements in relation customer switching in the Greater Belfast Licensed Area, the Ten Towns Licensed Area and the West Licensed Area as determined from time to time by NIAUR dependent on the maturity of competition in the relevant licensed area.

[bookmark: _Toc335308229]Counterparts

This Agreement may be executed in any number of counterparts each of which when executed and delivered shall be an original, but all the counterparts together shall constitute the same document.
[bookmark: _Toc223856949][bookmark: _Toc223859377][bookmark: _Toc223859507][bookmark: _Toc223859652][bookmark: _Toc224103333]
[bookmark: _Toc335308230]Contracts (Rights of Third Parties) Act 1999

No term of this Agreement is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this Agreement.
[bookmark: _Ref29978426][bookmark: _Toc223856950][bookmark: _Toc223859378][bookmark: _Toc223859508][bookmark: _Toc223859653][bookmark: _Toc224103334]
[bookmark: _Toc335308231]Governing law

[bookmark: _Toc335308232]This Agreement is governed by, and shall be construed in accordance with Northern Ireland law and the Parties submit to the exclusive jurisdiction of the courts of Northern Ireland.

[bookmark: _Toc335308233]Each Party agrees that without preventing any other mode of service, any document in an action including any writ of summons or other originating process or any third party or other Party notice) may be served on any Party by being delivered to or left for that Party at its address for service of notices and each Party undertakes to maintain such an address at all times in the United Kingdom and to notify the other Party in advance of any change from time to time of the details of such address in the manner prescribed in Clause 19.
[bookmark: _Toc223856951][bookmark: _Toc223857887]


IN WITNESS WHEREOF this Agreement has been duly executed and delivered as a deed by the duly authorised representatives of the Parties on the date stated at the beginning. 



















EXECUTED as a DEED by 					)
THE NORTHERN IRELAND AUTHORITY			)
FOR UTILITY REGULATION					) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….




EXECUTED as a DEED by 					)
FIRMUS ENERGY SUPPLY LTD				) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….




EXECUTED as a DEED by 					)
PHOENIX SUPPLY LTD					) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….




EXECUTED as a DEED by 					)
POWER AND GAS VENTURES LTD				) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….





EXECUTED as a DEED by 					)
VAYU LTD							) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….




EXECUTED as a DEED by 					)
VIRIDIAN ENERGY SUPPLY LTD (Energia)			) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….




EXECUTED as a DEED by 					)
AIRTRICITY ENERGY SUPPLY (NI) LTD			) 
acting by              		(authorised signatory)		)	
in the presence of: 						)

Name of Witness …………………………….

Occupation of Witness…………………….

Address of Witness………………………….
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