Shane Lynch

Managing Director

Kilroot Power Limited

Larne Road

Carrickfergus

Co. Antrim BT38 7LX

25 June 2004

Dear Shane

Thank you for your letter of 23 June 2004. The principal objective of the Northern Ireland Authority for Energy Regulation (“the Authority”), under the Energy Order (Northern Ireland) 2003, is to protect the interests of consumers of electricity.  With this in mind, the Authority must therefore take a view as to the interests of customers in relation to AES Kilroot's decision not to take advantage of the option under Article 4(4) of the Large Combustion Plant Directive (Directive 2001/80/EC) (LCPD) to opt-out.

The Authority discussed this at its meeting of 23 June 2004. It is the express view of the Authority that AES Kilroot should opt out of the LCPD provisions by the required deadline of 30 June 2004, on the understanding that, given DEFRA’s letter of 18 June, 'opting-in' would be possible at a later date for the reasons set out below. 

It is the Authority’s view that opting out allows scope for AES, NIE and the Authority to reach a mutually agreeable long term solution to the joint problems of emissions control and the high costs of the existing AES Kilroot contract.  By not opting out, AES are therefore irrevocably committed to pursuing a course of action which rules out an important economic alternative, i.e. the limited running hours regime.  Failing to opt out means that Kilroot must either install FGD, or operate in a trading regime (if applicable) or must close in 2008.  This clearly limits the options that would be available to AES Kilroot if it were to opt out.  

It is clear to the Authority that the most economically rational course of action, and the course which is best suited to the protection of consumer interest, is for AES Kilroot to opt out of the LCPD provisions by 30 June 2004.  This is, in our opinion, the option which incurs least risk, both for AES and for NI customers.   The Authority’s view is reinforced by the fact that all similarly affected companies in GB are opting out.

I should make it absolutely clear for the avoidance of doubt that the Authority is not opposed to Kilroot being fitted with FGD. The contrary is the case, as we are seeking to agree with you contract changes which will enable you to fit FGD for the benefit of customers. Our concern is that you do not lock Kilroot procedurally into a course of action, the unquantified economic consequences of which may mean unacceptably high costs for customers in Northern Ireland. The Authority's duty to protect the interests of consumers is paramount and thus the Authority will seek to protect those interests by whatever means it is able to pursue.
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You also raised the point about the risks of opting out. You have, however, ignored the much greater risks of opting-in. If you opt-out, you would have our support managing any risks which might arise.

Finally, I have now received a formal request by Northern Ireland Electricity to investigate a potential contravention by Kilroot  of Condition 4 of its Generation Licence, which requires Kilroot to comply with the Grid Code. The issue raised by NIE, and as discussed with you in previous correspondence and meetings, is whether Kilroot's decision to not to 'opt-out' under under Article 4(4) of the LCPD is a breach of SDC 1.4.1.2 of the Grid Code and therefore is or is likely to contravene Condition 4 of KPL's licence. The Authority will consider this as a matter of urgency, given the deadline of 30 June 2004.

In relation to the requirement for consents to fit FGD at Kilroot, you should contact DETI for information on what may be required.

To conclude, the Authority's view is that it would be imprudent to adopt a course of action now that is irrevocable. I would therefore urge you to reconsider your position.

Yours sincerely

Douglas McIldoon

Chairman
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